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Module 1: BNSS, 2023:
Q. Objects of The Bharatiya Nagarik Suraksha Sanhita, 2023?

e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023 was enacted to
modernize India's criminal justice system by replacing the colonial-era Code of
Criminal Procedure (CrPC), 1973.

e Its primary objectives include:

1.

Simplifying Criminal Procedures: The BNSS aims to streamline legal
processes to reduce delays and backlogs in the judicial system,
ensuring timely justice delivery.

Enhancing Technological Integration: The Act mandates the use of
technology in criminal proceedings, such as electronic communication
for FIR registrations and forensic investigations for serious offenses, to
improve efficiency and accuracy.

Strengthening Victim Rights: The BNSS emphasizes a victim-centric
approach, ensuring better protection and support for victims through
provisions like mandatory forensic investigations and timely medical
examinations.

Balancing Police Powers with Safeguards: While expanding certain
police powers to enhance law enforcement efficacy, the Act introduces
safeguards to prevent misuse and protect individual rights, addressing
past issues of arbitrary detentions.

Promoting Human Rights and Fair Trials: The BNSS aligns with
human rights guidelines, ensuring fair treatment of the accused,
including provisions for bail and detention that protect undertrial
prisoners.

Q. Purpose of The Bharatiya Nagarik Suraksha Sanhita, 2023?

e The Purpose of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023 is
centered around the reform and modernization of India's criminal procedural
laws. Drawing from both the provided documents and online references.

o The key purposes of the BNSS, 2023 are outlined below:

1.

Consolidation and Modernization:

» Objective: To consolidate and replace the colonial-era Criminal
Procedure Code, 1973, by introducing reforms aligned with
modern needs.

» Purpose: Update the criminal procedural framework to address
emerging societal, technological, and legal challenges, ensuring
its relevance in contemporary times.

2. Speedy Justice Delivery:

* Objective: To ensure timely investigation, trial, and disposal of
criminal cases.

= Purpose: Reduce delays in the criminal justice process by
streamlining procedures, introducing fixed timelines, and
incorporating technology.
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= Examples:
e Mandatory forensic investigation for crimes punishable
with over seven years of imprisonment.
e Timeline for trial completion and judgments.
3. Victim-Centric Reforms:

* Objective: To prioritize the rights and protection of victims
within the criminal justice framework.

= Purpose: Provide legal support, speedy trials, and rehabilitation
measures for victims, especially in sensitive cases like sexual
offenses and crimes against children.

= Examples:

e Mandated medical and forensic examination for victims
within specified timeframes.
e Special courts for POCSO and gender-based crimes.
4. Integration of Technology:

» Objective: Introduce technology for better evidence
management, case monitoring, and communication.

= Purpose: Ensure transparent and efficient proceedings through
provisions like electronic communication for summons, digital
records of investigations, and video conferencing.

5. Strengthening Police Accountability:

» Objective: Balance expanded police powers with accountability
mechanisms.

» Purpose: Safeguard citizens' rights by introducing strict
procedural guidelines for arrests, investigations, and evidence
collection.

= Examples:

e Clear guidelines on arrests and detentions.
e Mandating video recording of witness testimonies and
confessions.
6. Promoting Uniformity Across the Nation:

* Objective: Establish a standardized procedure across all states
and Union Territories.

* Purpose: Reduce jurisdictional inconsistencies and ensure the
uniform application of laws, except in tribal and special areas,
where modifications are permitted.

7. Alignment with Human Rights and Fair Trials:

* Objective: Align the criminal justice system with constitutional
principles and international human rights standards.

» Purpose: Protect the rights of the accused, ensure fair trials, and
prevent misuse of laws.

Q. History of Bharatiya Nagarik Suraksha Sanhita, 2023?
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e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023 is a significant legislative
reform aimed at replacing the colonial-era Code of Criminal Procedure (CrPC),
1973.

o Here's a detailed account of its history:

1. Colonial Legacy of the CrPC

=  The Criminal Procedure Code, enacted in 1861, was designed
under British rule to serve colonial interests.

= Post-independence, it was revamped into the CrPC, 1973, to
align with India’s democratic and constitutional principles.
Despite reforms, its foundation retained features that became
increasingly outdated.

2. Call for Reforms

» Over the decades, the CrPC faced criticism for inefficiencies,
delays in justice, and lack of adaptation to modern challenges.
= Key issues:

Procedural delays causing case backlogs.

Limited integration of technology in legal processes.

Inadequate victim rights and safeguards.

Lack of uniformity in implementing procedural laws.

3. Committee Recommendations

= Several committees over the years emphasized the need for
comprehensive reform:

* Malimath Committee (2003): Highlighted the need for victim-
centric reforms, timelines for investigations and trials, and
stronger police accountability.

» Law Commission Reports: Suggested technology integration and
procedural streamlining.

4. Legislative Introduction

= The Bharatiya Nagarik Suraksha Sanhita Bill, 2023, was
introduced in Parliament as part of broader criminal law reforms,
alongside:

e Bharatiya Nyaya Sanhita, 2023 (replacing IPC, 1860).

e Bharatiya Sakshya Bill, 2023 (replacing Indian Evidence
Act, 1872).

e The aim was to modernize all pillars of India's criminal
justice system.

5. Key Milestones

= August 11, 2023: The BNSS Bill was tabled in the Lok Sabha.

= December 25, 2023: The BNSS Act received Presidential assent
and was notified for implementation.

» The Act is intended to create a simpler, more efficient procedural
framework with a focus on victims' rights, digital transformation,
and reduced delays.

6. Global and Technological Adaptation
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» The BNSS incorporates lessons from international criminal
procedures and technological advancements.

» Emphasizes digital records, e-FIRs, and electronic
communication, making the procedural framework futuristic and
aligned with global best practices.

Q. Important Definitions under Section 2?
e "Audio-Video Electronic Means" [Section 2(1)(a)]

©)

(@]

Definition: Includes the use of any communication device for video
conferencing, recording processes (e.g., identification, search, seizure),
and electronic communication transmission.

Purpose: Enables modern and remote legal procedures, ensuring
efficiency and transparency in investigations and trials.

Example: Video recording of a confession.

e "Bail" [Section 2(1)(b)]

(@]

Definition: Release of a person accused or suspected of an offence,
from legal custody, upon conditions imposed by an officer or Court.
Purpose: Protects the accused's liberty while ensuring their presence in
court proceedings.

Example: Granting bail with conditions such as regular attendance in
court.

e "Bailable Offence" [Section 2(1)(c)]

o

o

o

Definition: An offence listed as bailable in the First Schedule or made
bailable by any other law for the time being in force.
Purpose: Differentiates minor offences from serious ones, ensuring

judicial discretion is exercised only where necessary.

Example: A theft involving small amounts of money.

e "Cognizable Offence" [Section 2(1)(g)]

o

o

Definition: An offence where a police officer may arrest without a
warrant and initiate an investigation without prior judicial approval.
Purpose: Allows quick action for serious crimes, avoiding procedural
delays.

Example: Murder or human trafficking.

e "Complaint" [Section 2(1)(h)]

o

o

Definition: Any allegation made orally or in writing to a Magistrate,
aiming to initiate action under this Act against a known or unknown
offender. Does not include police reports.

Explanation: A police report disclosing a non-cognizable offence is
treated as a complaint.

Purpose: Provides individuals with a direct mechanism to report
offences.

Example: Filing a complaint about fraud.

e "Electronic Communication" [Section 2(1)(i)]
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o Definition: Includes written, verbal, or pictorial information transmitted
or transferred through electronic devices, such as phones or computers.
o Purpose: Promotes technological integration in legal processes.
o Example: Court summons sent via email.
e "High Court" [Section 2(1)(j)]
o Definition: Refers to:
» The High Court for a State.
= For Union Territories, the jurisdictional High Court.
o Purpose: Identifies appellate and supervisory authority.
o Example: Bombay High Court for Maharashtra.
e ‘"Investigation" [Section 2(1)(I)]
o Definition: All proceedings under this Act to collect evidence,
conducted by a police officer or a person authorized by a Magistrate.
o Purpose: Facilitates the discovery of facts essential for establishing the
occurrence of a crime.
o Example: Collection of fingerprints at a crime scene.
e "Judicial Proceeding" [Section 2(1)(m)]
o Definition: Includes any legal proceeding where evidence is or may be
legally taken under oath.
o Purpose: Distinguishes judicial actions from administrative inquiries.
o Example: A criminal trial.
e "Local Jurisdiction" [Section 2(1)(n)]
o Definition: The area within which a court or Magistrate exercises their
powers under the Act.
o Purpose: Establishes territorial boundaries for legal authority.
o Example: A Magistrate in Bengaluru cannot preside over a case in
Kolkata.
e "Non-Cognizable Offence" [Section 2(1)(0)]
o Definition: An offence where police cannot arrest without a warrant or
start an investigation without a Magistrate's approval.
o Purpose: Safeguards against misuse of authority in minor cases.
o Example: Defamation.
e "Public Prosecutor" [Section 2(1)(V)]
o Definition: A person appointed under this Act to conduct prosecution
cases on behalf of the State.
o Purpose: Ensures representation of the public interest in criminal
proceedings.
o Example: Government-appointed legal representative in corruption
cases.
e "Victim" [Section 2(1)(y)]
o Definition: A person who has suffered harm, injury, or loss caused by
the accused's act or omission. Includes guardians or legal heirs.
o Purpose: Recognizes the victim’s role in the justice process.
o Example: Family of a deceased victim in a hit-and-run case.
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e "Warrant Case" [Section 2(1)(z)]
o Definition: A case involving an offence punishable by death, life
imprisonment, or imprisonment exceeding two years.
o Purpose: Ensures detailed judicial scrutiny for severe crimes.
o Example: Rape or terrorism-related cases.

Q. Constitution and Powers of Criminal and Executive Courts? (Section 6 to 29)
¢ Criminal Courts (Sections 6 to 13):
1. Classes of Criminal Courts [Section 6]
» Provision: Defines the classes of Criminal Courts apart from
High Courts and courts constituted under other laws.
= Structure:
Courts of Session.
Judicial Magistrates of the First Class.
Judicial Magistrates of the Second Class.
Executive Magistrates.
» Purpose: Establishes a hierarchical framework for criminal
adjudication.
2. Sessions Divisions, Districts, and Sub-divisions [Section 7]
* Provision: States are divided into Sessions divisions and
districts.
= Authority: The State Government, in consultation with the High
Court, may alter limits or numbers of divisions, districts, and sub-
divisions.
» Purpose: Ensures proper jurisdictional boundaries for judicial
efficiency.
3. Courts of Session [Section 8]
» Constitution:
e A Court of Session is established for each Sessions

division.
e Presided over by a Sessions Judge, appointed by the High
Court.
* Powers:

e Sessions Judges may impose death penalties, subject to
High Court confirmation.
e Additional Sessions Judges may be appointed to assist.
» Purpose: Handles serious offences like murder, terrorism, and
rape.
4. Courts of Judicial Magistrates [Section 9]
* Provision:
e Judicial Magistrates of the First and Second Class are
established in districts.
e Special Courts of Judicial Magistrates may be created for
specific cases.
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» Purpose: Facilitates localized adjudication of cases under
Magistrate jurisdiction.
5. Chief Judicial Magistrates and Additional Chief Judicial
Magistrates [Section 10]
* Provision:
e A Chief Judicial Magistrate (CJM) is appointed for each
district.
e Additional CJMs may be designated with similar powers.
» Purpose: Supervises the work of Judicial Magistrates and
ensures proper case distribution.
6. Subordination of Magistrates [Section 13]
» Provision: Judicial Magistrates are subordinate to the Chief
Judicial Magistrate, who in turn is subordinate to the Sessions
Judge.
» Purpose: Establishes a clear hierarchy for judicial oversight.
e Executive Courts: (Section 14 - 17)
1. Executive Magistrates [Section 14]
* Provision:
e The State Government appoints Executive Magistrates,
including a District Magistrate for each district.
e Additional District Magistrates may also be appointed.
» Purpose: Maintains public order, issues preventive orders, and
executes administrative tasks related to criminal justice.
2. Special Executive Magistrates [Section 15]
* Provision: Appointed for specific areas or functions as required
by the State Government.
» Purpose: Addresses special or localized requirements in
maintaining law and order.
3. Local Jurisdiction of Executive Magistrates [Section 16]
» Provision: Defines the territorial limits within which Executive
Magistrates can exercise their powers.
» Purpose: Ensures clarity in jurisdiction and responsibilities.
4. Subordination of Executive Magistrates [Section 17]
* Provision: All Executive Magistrates are subordinate to the
District Magistrate.
» Purpose: Ensures uniformity and accountability in the execution
of powers.
e Powers of Criminal Courts:
1. Sentencing Powers [Sections 22 to 25]
» High Courts: Can impose any sentence authorized by law.
= Sessions Judges:
e Can impose the death penalty, subject to High Court
confirmation.
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e Other severe punishments (life imprisonment, long-term
imprisonment).
» Chief Judicial Magistrates: Can impose imprisonment up to 7
years.
» Magistrates of the First Class: Can impose imprisonment up to
3 years and a fine up to ¥50,000.
» Magistrates of the Second Class: Can impose imprisonment up
to 1 year and a fine up to 310,000.
* Purpose: Provides a graded sentencing structure to match the
severity of offences.
2. Mode of Sentencing [Sections 25-27]
* Provision:
e Defines rules for concurrent and consecutive sentences
when multiple offences are tried.
e Ensures proportionality and legal consistency in
punishments.

Q. Write in brief about the Powers of Superior Officers of Police? (Section 30)

e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, under Section 30,
defines the powers of superior officers of police. This section is vital for
maintaining law enforcement hierarchy and ensuring accountability within the
policing system.

e Key Provisions:

1. Authority over Subordinates:
= Superior officers of police possess the same powers and
responsibilities as the officer in charge of a police station.
» This ensures that senior officers can take charge when necessary
to maintain efficiency.
2. Investigation Powers:
= Superior officers can oversee, intervene, or take over any
ongoing investigation handled by a subordinate.
= This provision is particularly crucial for sensitive or complex
cases requiring higher authority.
3. Administrative Control: They can issue directions to officers in charge
of police stations for maintaining law and order within their jurisdiction.
4. Execution of Duties: Superior officers can personally exercise powers
granted under the Act, such as filing reports, conducting searches, or
making arrests.

e Purpose and Importance:

1. Preventing Delays: Allows uninterrupted investigation and law
enforcement in the absence or inefficiency of the officer in charge.

2. Accountability: Ensures proper supervision of police stations and
junior officers, reducing the chances of misuse of power.
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3. Efficiency in Complex Cases: Enables senior officers to directly
intervene in high-profile or critical cases.

4. Maintaining Law and Order: Superior officers are empowered to
respond swiftly to emergent situations.

Q. Write in brief about Aid to the Magistrates and the Police? (Section 31 - 34)
e Sections 31 to 34 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
delineate the responsibilities and duties of the public and specific officials in
assisting Magistrates and police in maintaining law and order.
e Here's an overview:
1. Public Assistance to Magistrates and Police [Section 31]:

= This section mandates that every individual is obligated to assist
a Magistrate or police officer when reasonably requested in the
following situations:

e Apprehending Individuals: Helping in the capture or
preventing the escape of persons whom the Magistrate or
police officer is authorized to arrest.

¢ Preventing Breach of Peace: Aiding in the prevention or
suppression of disturbances to public tranquility.

¢ Protecting Public Property: Assisting in preventing any
attempted injury to public property.

= This provision emphasizes the collective responsibility of citizens
in supporting law enforcement efforts.

2. Executing Warrants by Non-Police Personnel [Section 32]

» When a warrant is directed to an individual who is not a police
officer, this section allows any other person to assist in its
execution, provided:

e The person to whom the warrant is directed is present
and actively executing it.

= This ensures that lawful orders are effectively carried out, even
by civilians, under appropriate circumstances.

3. Obligation to Report Certain Offences [Section 33]

» This section imposes a duty on individuals aware of the
commission or intention to commit specific offences to inform
the nearest Magistrate or police officer.

» Failure to report without reasonable excuse, for which the
burden of proof lies on the individual, constitutes an offence.
This provision fosters proactive community involvement in crime
prevention.

4. Duties of Village Officers in Reporting [Section 34]

= Officers employed in village affairs are required to promptly
inform the nearest Magistrate or police station upon:

e Presence of Offenders: Knowing of individuals residing
in or passing through the village who are:
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o Receivers or sellers of stolen property.
o Escaped convicts or proclaimed offenders.

e Suspicious Activities: Observing the occurrence of
sudden or suspicious deaths, disappearances, or the
discovery of dead bodies in the village.

o Specific Offences: Becoming aware of offences or
intentions to commit offences under certain sections of
the Bharatiya Nyaya Sanhita, 2023.

= This duty ensures that local authorities actively participate in
maintaining public safety and order.

Q. What is Arrest of Persons? (Section 35 - 62)

e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, outlines the detailed
procedures, rights, and powers concerning the arrest of individuals in Sections
35 to 62. These provisions aim to balance law enforcement's authority with the
protection of individuals' rights, ensuring a fair and transparent process.

e Key Provisions on Arrest (Sections 35-62):

1. Meaning and Purpose of Arrest (Section 35)
= Arrest refers to the act of detaining a person by lawful authority
to prevent them from committing further offences, ensuring
their presence for investigation or trial.
= Purpose:
e To maintain law and order.
e To prevent the escape of accused persons.
e To enable proper investigation and trial.
2. Who Can Arrest? (Sections 36-38)
» By Police Officers (Section 36): Police officers can arrest
individuals without a warrant for cognizable offences.
= By Private Persons (Section 37): Any private person may arrest
someone committing a non-bailable and cognizable offence in
their presence and hand them over to the police.
» By Magistrates (Section 38): A Magistrate may order or make
an arrest, even without a warrant, within their jurisdiction.
3. Arrest Without Warrant (Section 39)
* Provision: Arrest without a warrant is permitted for cognizable
offences under prescribed circumstances.
= Conditions:
e There must be reasonable suspicion or credible
information of an offence.
e The arresting officer must record the reasons for arrest.
4. Procedure for Arrest (Section 40-44)
* Informing the Person Arrested (Section 40): The person
arrested must be informed of the reasons for arrest and their
right to bail if applicable.
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» Search of Arrested Persons (Section 41): Police officers may
conduct searches of arrested persons for weapons or evidence.

= Maedical Examination of Arrested Persons (Section 42):
Arrested persons must undergo a medical examination if
requested, or if there are visible injuries.

* Women and Arrest (Section 43): Special provisions apply for
the arrest of women, including restrictions on the time and
manner of arrest. Women can only be arrested by female police
officers.

Rights of Arrested Persons (Sections 45-47)

» Right to Counsel and Information: The arrested person has the
right to consult with a legal practitioner.

* Protection Against Arbitrary Arrest: Preventive detention laws
must be followed strictly.

* Communication of Arrest: The arrested person’s family or
friends must be informed about the arrest.

Preventive Arrest (Section 48)

» Provision: Preventive arrests are allowed to stop an individual
from committing a crime that poses a threat to public safety.

» Conditions: The arrest must be necessary, and the reasons must
be recorded.

. Arrest Under Warrant (Section 49): Arrests made based on warrants
issued by competent Magistrates must follow the procedures outlined
in the warrant.

Detention and Production Before Magistrate (Sections 50-52)

» Timeframe: An arrested person must be presented before a
Magistrate within 24 hours of arrest, excluding travel time.

* Prohibition of Detention in Police Custody Beyond 24 Hours:
Further detention requires the Magistrate’s authorization.

Bail and Release (Section 53-56)

» Bailable Offences: In cases of bailable offences, the arrested
person has the right to be released on bail upon furnishing the
required bond.

* Non-Bailable Offences: Bail is granted at the discretion of the
court.

10. Resistance to Arrest (Sections 57-59)

» Police Powers: Police officers are empowered to use reasonable
force to overcome resistance during an arrest.

» Proportionality: The force used must not exceed what is
necessary to subdue resistance.

11. Special Provisions for Certain Groups (Sections 60-62)

= Arrest of Juveniles: Juveniles cannot be arrested in the same
manner as adults and must be dealt with under the Juvenile
Justice Act.
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* Arrest of Persons of Unsound Mind: Special care and
procedures are to be followed while arresting persons of
unsound mind.

Q. Process to Compel Appearance and Production of Things and Reciprocal
Arrangements (Sections 63 to 124)

e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, in Sections 63 to 124,
provides detailed procedures to ensure the appearance of individuals in court,
production of evidence or objects, and reciprocal legal arrangements with
other jurisdictions. These provisions form a critical part of the procedural
framework in criminal cases.

e Process to Compel Appearance (Sections 63-89):

1. Summons (Sections 63-68)
= Definition: A written order directing an individual to appear in
court at a specified time and place.
= Key Provisions:
e Must be signed by the presiding officer and include
details of the case.
e Can be served personally, through a representative, or via
electronic means.
= Purpose: Ensures that individuals involved in legal proceedings
are notified and present in court.
2. Warrant of Arrest (Sections 69-77)
= Definition: A legal document issued by a court authorizing the
police to arrest a person.
= Key Provisions:
e Warrants can be bailable or non-bailable.
e Must specify the person to be arrested and the offence.
» Purpose: Used when the court deems a summons insufficient or
when immediate custody is required.
3. Proclamation and Attachment (Sections 78-82)
* Proclamation:
e Issued when a person absconds or avoids court
processes.
e Requires public notice to compel appearance within a
specified time.
» Attachment: Authorizes seizure of the absconder’s property if
they fail to comply.
= Purpose: Ensures compliance from individuals evading legal
processes.
4. Other Provisions Related to Appearance (Sections 83-89)
* Bond for Appearance: Individuals may be required to furnish a
bond guaranteeing their presence.
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» Default Consequences: Failure to appear may result in

forfeiture of the bond and additional penalties.
e Process to Compel Production of Things (Sections 90-110):
1. Summons for Documents and Objects (Sections 90-95):

» Definition: A court order requiring an individual to produce
specified documents or objects relevant to a case.

= Key Provisions:

e May be directed to individuals or organizations in
possession of the required items.
e Failure to comply may result in penalties or contempt
proceedings.
2. Search Warrants (Sections 96-105):

= Definition: Authorization for law enforcement to search
premises and seize items relevant to an investigation.

» Key Provisions:

e Must specify the premises and items to be searched or
seized.

e Must be executed with due care to avoid unnecessary
harm or intrusion.

» Purpose: Ensures the discovery and preservation of evidence.

3. Procedures for Seized Items (Sections 106-110):

» Custody of Seized Items: Items seized during searches must be
securely stored and produced in court as required.

* Disposal of Items: Provisions for the return or disposal of seized
items after the conclusion of a case.

e Reciprocal Arrangements with Other Jurisdictions (Sections 111-124):
1. Service of Summons Outside India (Sections 111-115)

= Key Provisions: Summons may be served to individuals residing
outside India through diplomatic channels or designated
authorities.

» Purpose: Ensures cooperation with foreign jurisdictions in
criminal matters.

2. Execution of Warrants Outside India (Sections 116-118)

» Key Provisions: Warrants issued by Indian courts can be
executed in foreign jurisdictions based on reciprocal treaties or
agreements.

» Purpose: Facilitates the apprehension of offenders across
borders.

3. Reciprocal Arrangements for Evidence and Assistance (Sections
119-124)

= Provisions:

e Cooperation with foreign authorities for collecting
evidence, extradition of offenders, and enforcement of
judgments.
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e Requires adherence to treaties and international
conventions.
* Purpose: Promotes global collaboration in combating crimes
with transnational elements.

Q. Preventive and Precautionary Measures for keeping the Peace and Good
Behaviour: (Section 125 to 143)

e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, under Sections 125 to
143, lays out preventive and precautionary measures aimed at maintaining
peace, preventing offences, and ensuring good behaviour within society.
These provisions empower Magistrates and police to take proactive steps in
preserving public order.

¢ Preventive Measures (Sections 125-132):

1. Security for Keeping the Peace (Section 125):

* Provision: Magistrates may require individuals to furnish
security bonds to ensure peace if there is reasonable
apprehension of a breach.

= Application:

e Applicable when individuals are likely to commit acts
endangering public safety.
e Includes situations like disputes over land or communal
tensions.
2. Security for Good Behaviour (Sections 126-128):

» Provision: Focuses on individuals with a history of criminal
behaviour or activities likely to disturb public peace.

= Key Categories:

e Habitual Offenders (Section 126): Individuals previously
convicted of serious offences.

e Suspected Offenders (Section 127): Persons suspected
of being involved in illegal activities.

e Anti-social Elements (Section 128): Individuals
spreading enmity or fear in society.

= Purpose: Ensures preventive measures against individuals
posing risks to societal harmony.

3. Proceedings for Security (Sections 129-132):
* Process:
e Written complaints or reports initiate proceedings.
e The Magistrate conducts an inquiry, and individuals are
required to provide bonds if deemed necessary.

= Consequences of Default: Failure to furnish the required bond
may result in detention.

e Precautionary Measures (Sections 133-143):

1. Removal of Public Nuisance (Section 133)
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* Provision: Magistrates may issue orders for the removal of
public nuisances affecting health, safety, or convenience.
= Examples:
e Stopping the illegal obstruction of public roads.
e Removing hazardous constructions or polluting factories.
* Objective: Protect public health and safety.
2. Prohibition of Activities Harmful to Public Peace (Sections 134-
136):
» Provisions: Magistrates can restrict assemblies, processions, or
public speeches likely to incite violence or unrest.
* Purpose: Prevents communal tensions or riots.
3. Dispersal of Unlawful Assemblies (Sections 137-139):
* Provision:
e Police or Magistrates are empowered to disperse groups
unlawfully assembled and likely to disturb public peace.
e Use of reasonable force is permitted if necessary.
* Objective: Ensures public safety and lawfulness in gatherings.
4. Preventive Arrests (Sections 140-142):
» Provision: Preventive arrests are allowed for individuals likely to
commit offences that threaten public peace.
= Application: Used sparingly and subject to judicial oversight to
prevent misuse.
= Examples: Arresting individuals inciting violence during
protests.
5. Conditional Orders for Maintenance of Public Order (Section 143):
» Provision: Magistrates may impose temporary restrictions or
issue orders to maintain public peace during specific situations,
such as festivals or political rallies.

Q. Maintenance of Wives, Children and Parents: (Section 144 to 147)

e Sections 144 to 147 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
deal with the right to maintenance for dependent family members. These
provisions aim to provide financial support to those unable to sustain
themselves, ensuring their basic needs and dignity are upheld.

e Key Provisions:

1. Obligation to Provide Maintenance (Section 144):
= Who Can Claim Maintenance?

e Wives: A wife who cannot maintain herself, provided she
is not living in adultery or has not refused to live with her
husband without a valid reason.

e Children: Minor children (legitimate or illegitimate) and
adult children unable to maintain themselves due to
physical or mental disability.
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e Parents: Elderly or infirm parents unable to sustain
themselves.

» Liability: The responsibility lies primarily with the earning or
financially capable person in the family, typically the husband or
adult child.

2. Application for Maintenance (Section 145)

* Who Can File? The affected wife, child, or parent can file an
application for maintenance before the Magistrate.

* Process: A written application is submitted to the Magistrate,
specifying the amount required for sustenance.

» Jurisdiction: The application must be filed in the area where the
applicant resides or the respondent lives.

3. Determination of Maintenance Amount (Section 146)
= Criteria for Deciding Maintenance:
e The financial status of the respondent.
e The basic needs and standard of living of the applicant.
e Any special circumstances, such as medical needs or
educational expenses.
* Quantum of Maintenance:
e The Magistrate determines a reasonable amount
sufficient to cover the basic necessities of the claimant.
e Maintenance is paid monthly or in lump sum, as directed.
4. Enforcement of Maintenance Orders (Section 147)
* Non-compliance: If the person liable to pay maintenance fails
to comply with the Magistrate’s order, the court may:
e Issue a warrant for recovery of the amount.
e Impose imprisonment for a term not exceeding one
month or until payment is made.

= Objective: Ensures accountability and adherence to the

maintenance order.
e Purpose and Importance of Maintenance Provisions:
1. Social Welfare: Provides financial assistance to vulnerable members of
the family, ensuring their basic needs are met.
2. Family Responsibility: Reinforces the moral and legal obligation of
family members to support dependents.
3. Protection Against Neglect: Offers a legal remedy for dependents
abandoned or neglected by their earning family members.

Q. Maintenance of Public Order and Tranquillity and Public Nuisance: (Section
148 - 167)
e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, under Sections 148 to
167, deals with maintaining public order, preventing disturbances, and
addressing public nuisances. These provisions empower authorities to take
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proactive measures to safeguard societal peace and ensure harmonious
coexistence.
e Maintenance of Public Order and Tranquillity: (Sections 148-159):
1. Preventive Actions by Magistrates (Sections 148-151)
= Section 148: Empowering Magistrates to issue orders to prevent
imminent threats to public peace.

= Examples:
e Prohibiting public meetings or processions likely to incite
violence.

e Restricting access to specific areas to prevent riots.

= Section 149: Duty of the police to prevent the commission of
cognizable offences.

= Section 150: Reporting imminent breaches of peace by
individuals or groups.

= Section 151: Preventive detention by police if necessary to
prevent an offence.

2. Control of Unlawful Assemblies (Sections 152-154)

= Unlawful Assemblies: Defined as gatherings of individuals with a
common intent to disturb public peace or commit offences.

= Section 152: Police powers to disperse unlawful assemblies using
minimal force.

= Section 153: Restrictions on public meetings that may disrupt
tranquillity.

= Section 154: Special measures for controlling assemblies during
emergencies.

3. Cooperation Between Public and Authorities: (Section 155): Citizens
are legally obligated to assist police and Magistrates in maintaining
order, preventing violence, or dispersing unlawful gatherings.

4. Use of Armed Forces (Sections 156-159):

= Section 156: Magistrates can request the deployment of armed
forces to restore public order in extreme situations.

= Section 157: Use of force must be proportional and necessary.

= Section 158: Reporting the deployment to the appropriate
authority for review.

= Section 159: Compensation for damage caused during
disturbances.

e Public Nuisances: (Sections 160-167)

1. Definition and Scope of Public Nuisance (Section 160)

» Public Nuisance: Acts or omissions that harm the public or a
segment of it by endangering health, safety, convenience, or
morality.

= Examples:

e Pollution of water bodies.
e Obstruction of public roads.
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e lllegal constructions causing harm to public safety.
2. Magistrates’ Powers to Remove Nuisances (Sections 161-164)
= Section 161: Magistrates can issue conditional orders requiring
individuals or organizations to:
e Remove or cease activities causing public nuisance.
e Abate the nuisance within a specified timeframe.
= Section 162: Inquiry and final decision if the conditional order is
contested.
= Section 163: Empowering Magistrates to enforce removal of
nuisances when the party fails to comply.
3. Prevention of Reoccurrence (Sections 165-167)
= Section 165: Orders for the permanent prevention of activities
causing recurring nuisances.
= Section 166: Establishing surveillance or checkpoints in areas
prone to repeated disturbances.
= Section 167: Imposition of penalties for non-compliance with
orders.

Q. What is Preventive Action by the Police? (Section 168 to 172)

e Sections 168 to 172 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023
outline the preventive actions police can take to avoid offences and maintain
public peace. These provisions empower the police to act proactively, ensuring
safety and order while balancing individual rights.

e Key Provisions:

1. Police’s General Duty to Prevent Offences (Section 168)

» Scope: Police are mandated to take preventive action when they
have credible information or reasonable suspicion that an
offence is likely to occur.

= Measures Include:

e Patrolling sensitive areas.
e Issuing warnings to individuals or groups likely to commit
offences.
e Gathering intelligence on potential disturbances.
* Objective: Prevent harm to life, property, or public order.
2. Information About Design to Commit Offences (Section 169)

* Provision:

e Any person aware of a plan to commit an offence is
obligated to inform the nearest police station or officer.

e Failure to report may result in penalties unless justified by
reasonable excuses.

* Purpose: Ensures public cooperation in crime prevention.

3. Powers to Intervene in Public Nuisances (Section 170)
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* Provision: Police are authorized to intervene in situations
causing public nuisance, such as unlawful gatherings or activities
endangering public safety.

= Actions Include:

e Issuing orders to stop the nuisance.
e Removing individuals responsible for causing
disturbances.

= Objective: Maintain public peace and prevent minor incidents
from escalating.

4. Preventive Arrests (Section 171)
* Provision:
e Police can arrest individuals without a warrant if:
e There is credible information that they are planning to
commit a cognizable offence.
e The arrest is necessary to prevent imminent harm.

» Limitations: Such arrests must comply with safeguards to
prevent misuse, such as informing the detained individual of the
reasons for their arrest and presenting them before a Magistrate
within 24 hours.

= Purpose: Enables the police to take immediate action in critical
situations.

5. Reporting and Record Maintenance (Section 172)

* Provision:

e Police must maintain records of all preventive actions,
including:

e Grounds for interventions or arrests.

e Details of individuals involved.

e Reports must be submitted to senior officers or the
Magistrate for review.

» Purpose: Ensures accountability and transparency in the exercise
of police powers.

Q. What is Information to the Police and their Powers to Investigate? (Section
173 - 196)

e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, in Sections 173 to 196,
lays down the procedures for providing information to the police about the
commission of an offence and the powers granted to the police for
investigation. These provisions ensure a structured and transparent approach
to criminal investigations while safeguarding individual rights.

e Key Provisions:

1. Information to the Police (Sections 173-177)
= Section 173: Information of Cognizable Offences
e Provision:
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o Any person aware of the commission of a
cognizable offence must inform the nearest police
station.

o The police are required to register a First
Information Report (FIR) based on this information.

e Purpose: Ensures that offences are promptly reported and
acted upon.
» Section 174: Information of Non-Cognizable Offences
e Provision: For non-cognizable offences, the police cannot
initiate an investigation without prior approval from a
Magistrate.
e Purpose: Prevents misuse of police powers for minor
offences.
= Section 175: Duty to Record Information
e Provision: Police must record every FIR in writing, read it
to the informant, and obtain their signature.
e Purpose: Ensures accuracy and authenticity in the
reporting process.
= Section 176: Refusal to Register FIR
e Provision: If police refuse to register an FIR, the informant
can approach a senior officer or the Magistrate to seek
redress.
e Purpose: Provides a mechanism to address potential
misconduct by police.
= Section 177: Anonymous Information
e Provision: Police are not obligated to act on anonymous
or vague information unless there is corroborative
evidence.
2. Powers to Investigate (Sections 178-196)
= Section 178: Commencement of Investigation
e Provision:

o Upon receiving information about a cognizable
offence, the officer in charge of the police station
can begin an investigation.

o The officer must notify the Magistrate about the
commencement of the investigation.

e Purpose: Ensures timely initiation of legal proceedings.
= Section 179: Examination of Witnesses
e Provision: Police officers can examine witnesses and
record their statements during the investigation.
e Purpose: Facilitates the collection of evidence for building
a case.
= Section 180: Search and Seizure
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e Provision: Police are authorized to conduct searches and
seize items relevant to the investigation, subject to legal
safeguards.

e Purpose: Enables the preservation of evidence.

= Section 181: Medical Examination

e Provision: Mandatory medical examination of victims in
cases of sexual offences or other bodily harm.

e Purpose: Ensures evidence collection and protects the
victim's rights.

= Section 182: Arrest During Investigation

e Provision: Police can arrest suspects during the
investigation, if necessary, provided they follow proper
legal procedures.

e Purpose: Prevents escape and ensures the accused’s
presence during the trial.

= Section 183: Powers to Summon Documents

e Provision: Police can summon individuals or entities to
produce documents or materials relevant to the case.

e Purpose: Aids in gathering crucial evidence.

= Section 184: Completion of Investigation

e Provision: Police must complete the investigation within a
reasonable time and submit a final report (charge sheet)
or closure report to the Magistrate.

e Purpose: Prevents undue delay in justice delivery.

= Section 185: Monitoring by Magistrates

e Provision: Magistrates have the authority to monitor
investigations to ensure compliance with the law.

e Purpose: Safeguards against arbitrary actions by police.

» Sections 186-190: Special Provisions for Certain Offences

e Examples: Cybercrimes and financial frauds require
specialized investigation procedures.

e Purpose: Adapts the investigation process to modern-day
offences.

= Sections 191-196: Role of Forensic and Digital Evidence

e Provision: Police can rely on forensic analysis and digital
evidence to substantiate cases.

e Purpose: Enhances the accuracy and reliability of
investigations.

e Purpose and Importance:
1. Efficiency in Law Enforcement: Defines a clear process for reporting
and investigating offences, ensuring prompt and effective action.
2. Safeguards Against Misuse: Establishes accountability through
mandatory reporting and judicial oversight.
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3. Adaptation to Modern Needs: Incorporates provisions for handling
complex crimes like cybercrimes and financial frauds.

4. Protection of Rights: Ensures transparency and safeguards the rights
of victims, witnesses, and accused individuals.

Q. Jurisdiction of the Criminal Courts in Inquiries and Trials: (Section 197 to
209)

e Sections 197 to 209 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
outline the jurisdiction of criminal courts concerning inquiries and trials. These
provisions define the territorial and subject-matter jurisdiction of courts to
ensure that cases are heard by the appropriate authority.

e Key Provisions:

1. General Principles of Jurisdiction (Section 197)

* Provision: A criminal offence must generally be inquired into
and tried by a court within the local area where the offence was
committed.

= Objective:

e Ensures convenience for witnesses and evidence
collection.

e Avoids jurisdictional conflicts between courts.

2. Offences Committed Beyond Local Jurisdiction (Sections 198-199)
= Section 198: Offences committed outside India.

e Such cases may be tried in India if authorized by specific
laws or treaties.

e Examples: Crimes committed by Indian nationals abroad
or offences affecting Indian interests.

= Section 199: Place of trial for offences occurring over multiple
jurisdictions: When a crime is committed across various
locations, the case may be tried by a court with jurisdiction over
any one of those locations.

3. Jurisdiction in Special Cases (Sections 200-203)

= Section 200: Offences requiring special permission: Certain cases,
such as those involving public servants, require prior sanction for
prosecution.

= Section 201: Continuance of offence: An offence continuing
across multiple jurisdictions (e.g., defamation or fraud) can be
tried by any court with jurisdiction over any part of the offence.

= Section 202: Place of trial for cyber offences: Cybercrimes may
be tried in the jurisdiction where the offence was committed or
where its consequences are felt.

4. Jurisdiction Over Multiple Offences (Section 204)

= Provision: Courts have jurisdiction to try multiple offences
committed by the same accused if such offences form part of
the same transaction.
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= Example: A person committing robbery and assault during the
same incident.

5. Magistrates’ Power to Decide Jurisdictional Issues (Section 205)

= Provision: Magistrates have the authority to determine
jurisdictional disputes during the initial stages of an inquiry or
trial.

» Purpose: Prevents unnecessary delays caused by jurisdictional
conflicts.

6. Commitment of Cases to Sessions Courts (Section 206)

» Provision: Cases involving offences punishable with death, life
imprisonment, or imprisonment exceeding seven years must be
committed to the Sessions Court by the Magistrate.

= Purpose: Ensures that serious cases are tried by courts with
higher authority and resources.

7. Procedure for Trial in Higher Courts (Sections 207-209)

= Section 207: Supply of case documents: Accused persons are
entitled to copies of all evidence, charges, and other documents
before the commencement of the trial.

= Section 208: Filing of charges: Magistrates must ensure that the
charges are framed appropriately before committing the case to
a higher court.

= Section 209: Transfer of cases: Provides for the transfer of cases
between courts if required for justice or administrative reasons.

e Purpose and Importance:

1. Streamlined Legal Processes: Ensures that cases are handled by the
appropriate court based on the nature and location of the offence.

2. Avoidance of Jurisdictional Disputes: Provides clear guidelines to
resolve conflicts arising from overlapping jurisdictions.

3. Protection of Rights: Mandates procedural safeguards such as the
supply of case documents to the accused, ensuring transparency.

4. Efficient Use of Judicial Resources: Assigns serious cases to higher
courts while less severe cases are handled by lower courts, optimizing
the judicial workload.
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Module 2: Trial and Procedures:
Q. Requisite Conditions for initiating Proceedings? (Section 210 to 233)

e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, under Sections 210 to
233, outlines the conditions and processes required for initiating legal
proceedings in criminal cases. These sections ensure that proceedings are
started lawfully, with sufficient grounds and procedural compliance.

e Key Provisions:

1. Preconditions for Initiating Proceedings (Sections 210-215)
= Section 210: Complaint or Police Report:

e Provision: Legal proceedings can begin based on a
complaint made to a Magistrate or a police report (FIR)
submitted to the court.

e Purpose: Ensures that cases are supported by formal
allegations or investigations.

= Section 211: Cognizable Offences:

e Provision: For cognizable offences, the police can file a
charge sheet directly after completing the investigation.

e Purpose: Allows expedited handling of serious crimes.

= Section 212: Non-Cognizable Offences:

e Provision: Requires prior approval from a Magistrate
before initiating proceedings.

e Purpose: Prevents frivolous cases from overwhelming the
legal system.

2. Verification and Examination of Complaints (Sections 216-218)
= Section 216: Verification of Complaints:

e Provision: The Magistrate must examine the complainant
and witnesses on oath to verify the authenticity of
allegations.

e Purpose: Ensures that complaints are credible and not
baseless.

= Section 217: Dismissal of Frivolous Complaints:

e Provision: A Magistrate can dismiss complaints if they
lack sufficient grounds for proceeding.

e Purpose: Prevents abuse of legal resources.

= Section 218: Preliminary Inquiry:

e Provision: Magistrates may conduct preliminary inquiries
to ascertain whether there is sufficient cause to proceed.

e Purpose: Avoids unnecessary trials by filtering cases at
the outset.

3. Issuance of Process (Sections 219-222):
= Section 219: Summons or Warrant:

e Provision: Based on the nature of the offence, the court
may issue summons or warrants to secure the presence of
the accused.
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e Purpose: Ensures the accused is notified and appears for
trial.

» Section 220: Service of Summons:

e Provision: Summons must be served personally, through
electronic means, or via a representative.

e Purpose: Guarantees effective communication of court
orders.

= Section 221: Proclamation for Absconders:

e Provision: If an accused evades summons or warrants,
the court can issue a public proclamation, compelling
their appearance.

e Purpose: Addresses situations where accused persons
abscond.

= Section 222: Attachment of Property:

e Provision: Courts may attach the property of absconders
to compel their compliance.

e Purpose: Acts as a deterrent and ensures accountability.

4. Framing of Charges and Joinder of Offences (Sections 223-230)
= Section 223: Framing of Charges:

e Provision: Courts must frame charges clearly, specifying
the offences alleged against the accused.

e Purpose: Ensures clarity and understanding for both the
accused and the prosecution.

= Section 224: Joinder of Charges:

e Provision: Multiple charges against the same accused or
different accused involved in the same transaction can be
tried together.

e Purpose: Promotes judicial efficiency and coherence in
trials.

5. Dismissal and Withdrawal of Proceedings (Sections 231-233):
» Section 231: Dismissal for Lack of Evidence:

e Provision: If evidence presented during proceedings is
insufficient, the case may be dismissed.

e Purpose: Protects individuals from baseless prosecutions.

= Section 232: Withdrawal of Cases:

e Provision: Public prosecutors, with the court’s consent,
may withdraw cases in the public interest.

e Purpose: Allows flexibility in prosecution, focusing
resources on significant cases.

= Section 233: Filing of Fresh Complaints:

e Provision: Fresh proceedings can be initiated if new
evidence surfaces after dismissal or withdrawal.

e Purpose: Ensures justice is served when additional

information emerges.
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e Purpose and Importance:

1. Ensures Due Process: Establishes conditions to prevent arbitrary or
malicious initiation of proceedings.

2. Balances Justice and Efficiency: Protects individuals from frivolous
complaints while ensuring genuine cases are addressed.

3. Clarity and Transparency: Mandates clear communication of charges,
fostering transparency in criminal trials.

4. Judicial Economy: Prevents overburdening courts by filtering
unsubstantiated cases early.

Q. Write a Short Note on Charge. (Section 234 to 247)

e The concept of "Charge" under the Bharatiya Nagarik Suraksha Sanhita
(BNSS), 2023, is defined in Sections 234 to 247. A charge is a formal
accusation made by a court, specifying the offence that the accused is alleged
to have committed. It serves as a critical stage in criminal trials, informing the
accused of the allegations against them and allowing them to prepare their
defence.

e Key Provisions:

1. Definition and Purpose of a Charge (Section 234)

= Definition: A charge is a precise statement of the offence that
the accused is alleged to have committed.

= Purpose:

e To inform the accused of the specific allegations.
e To ensure clarity and fairness in the trial process.
2. Form and Content of Charges (Section 235)

* Requirements: Charges must be written in clear and concise
language.

* Must specify:

e The name of the offence.

e Relevant sections of the law.

e The time, place, and manner of the offence (where
applicable).

* Objective: Ensures that the accused understands the nature of
the allegations.

3. Alteration or Addition of Charges (Section 236)

* Provision: Courts can alter or add charges at any stage of the
trial, provided the accused is given adequate opportunity to
respond.

* Purpose: Allows flexibility in the trial process to address new
evidence or facts.

4. Joinder of Charges (Sections 237-238)

* Provision: Multiple charges against the same accused can be

tried together if they arise from the same transaction.
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= Examples: A person charged with theft and assault committed
during the same incident.

5. Exceptions to Framing Charges (Section 239)

» Provision: If the court finds no prima facie case against the
accused after considering evidence, charges may not be framed,
and the case can be dismissed.

6. Plea by the Accused (Sections 240-241)

* Provision: After charges are framed, the accused is required to
plead guilty or claim trial.

= Objective: Provides the accused with an opportunity to admit
guilt or challenge the charges.

7. Conviction on Plea of Guilty (Section 242)

» Provision: If the accused pleads guilty, the court may convict
them without proceeding to trial.

» Safeguard: The court must ensure that the plea is made
voluntarily and with full understanding.

8. Trial After Framing of Charges (Sections 243-247)

» Provision: Once charges are framed, the trial proceeds with the
examination of witnesses, presentation of evidence, and
arguments from both sides.

» Dismissal or Acquittal: If evidence does not support the
charges, the court may acquit the accused.

Q. Write in Brief about Trial before various Courts?

The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, outlines procedures for
trials conducted by various courts to ensure justice is delivered fairly and
efficiently. These provisions address trials before the Court of Sessions,
Magistrates for warrant cases, Magistrates for summons cases, and Summary
Trials, providing clarity and uniformity in the criminal justice process.
1. Court of Sessions (Sections 248-260)
* Procedure for Trial in the Sessions Court

e Opening of the Case (Section 248): The Public
Prosecutor opens the case by explaining the charges and
outlining evidence.

e Evidence by Prosecution (Section 249): Prosecution
presents evidence to substantiate the charges.

e Examination of the Accused (Section 250): The accused
is given the opportunity to explain circumstances
appearing against them in the evidence.

e Defence Evidence (Section 251): The accused can
present evidence in their defence.

e Final Arguments (Section 252): Both prosecution and
defence present their closing arguments.
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e Judgment (Section 253): The Sessions Court delivers a
judgment, either acquitting or convicting the accused.

= Special Provisions for the Court of Sessions

e Sentencing Power (Section 254): The Sessions Judge can
impose severe punishments, including life imprisonment
or the death penalty.

e Commitment of Cases (Section 255): Only cases involving
serious offences (punishable with over 7 years of
imprisonment) are tried in the Court of Sessions.

e Adjournments and Delays (Sections 256-257): Courts
must avoid unnecessary adjournments to ensure speedy
trials.

2. Warrant Cases by Magistrates (Sections 261-273)

= Definition: Warrant Cases: Cases involving offences punishable
with imprisonment exceeding two years, such as robbery or
assault.

* Procedure for Trial:

¢ Filing of Charges (Section 261): The Magistrate frames

formal charges after examining the evidence presented
by the prosecution.

Prosecution Evidence (Section 262): Witnesses are
examined, cross-examined, and evidence is recorded.
Examination of the Accused (Section 263): The accused
is given an opportunity to explain the evidence presented
against them.

Defence Evidence (Section 264): The accused may
produce evidence and witnesses in their defence.
Judgment (Section 265): The Magistrate delivers a
judgment based on the evidence presented.

= Other Provisions:

o Discharge of the Accused (Section 266): If no sufficient
ground exists, the Magistrate may discharge the accused
before framing charges.

e Summary Disposal (Section 267): Lesser offences in
warrant cases may be disposed of summarily if
appropriate.

3. Summons Cases by Magistrates (Sections 274-282)

» Definition: Summons Cases: Cases involving offences
punishable with imprisonment of up to two years, such as
defamation or public nuisance.

* Procedure for Trial:

e Service of Summons (Section 274): The Magistrate
issues summons to the accused to appear in court.
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e Explanation of Offences (Section 275): The Magistrate
explains the offence to the accused and records their
plea.

o Plea of Guilty or Not Guilty (Section 276): If the
accused pleads guilty, the Magistrate may convict them;
otherwise, the trial proceeds.

e Evidence by Both Sides (Section 277-278): Both
prosecution and defence present their evidence and
witnesses.

e Judgment (Section 279): The Magistrate pronounces
judgment based on the evidence.

= Simplified Process:

¢ Flexibility in Adjournments (Section 280): Magistrates
can adjourn trials to allow for fair proceedings but must
avoid unnecessary delays.

e Withdrawal of Complaint (Section 281): Complainants
may withdraw cases in summons trials, subject to the
Magistrate's approval.

4. Summary Trial (Sections 283-288)
= Definition: Summary Trials: Quick disposal of cases involving
minor offences, such as petty theft, trespass, or public disorder.
* Procedure for Trial:

¢ Filing of Complaint (Section 283): Cases are filed
directly with the Magistrate, who decides if the trial can
proceed summarily.

e Examination of Witnesses (Section 284): Witnesses
may be examined briefly, with the Magistrate recording
only the essence of the evidence.

e Plea of the Accused (Section 285): The accused may
admit guilt or contest the charges.

e Judgment (Section 286): Magistrates deliver prompt
judgments, focusing on efficiency.

= Key Features:

¢ Limited Sentencing Powers (Section 287): Magistrates
in summary trials can impose sentences up to three
months or fines within prescribed limits.

e Cases Suitable for Summary Trial: Minor theft, trespass,
or offences affecting public tranquillity.

o Efficiency (Section 288): Summary trials are aimed at
reducing the judicial backlog for less severe offences.

Q. Write a Detailed Note on Plea Bargaining? (Section 289 - 300)
e Plea Bargaining, introduced under Sections 289 to 300 of the Bharatiya
Nagarik Suraksha Sanhita (BNSS), 2023, is a legal mechanism that allows an
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accused to negotiate for a reduced sentence or an alternative penalty in
exchange for a guilty plea. This concept, inspired by global practices, aims to
expedite the criminal justice process while ensuring fairness and reducing
judicial backlogs.

e Definition and Concept:

1. Plea Bargaining: A legal process where the accused voluntarily pleads
guilty to a lesser offence or agrees to a specific punishment in
exchange for certain concessions from the prosecution.

2. Objective:

= Expedite trials and reduce case pendency.
= Minimize the burden on courts and ensure speedy justice.
* Provide a less punitive approach to minor offences.
e Scope and Applicability (Section 289)
1. Cases Eligible for Plea Bargaining
= Offences punishable with imprisonment of less than 7 years.
= (Cases that do not involve:
» Socio-economic offences.
= Offences against women or children below 14 years.
2. Cases Ineligible for Plea Bargaining
= Heinous crimes such as murder, rape, or terrorism.
= Offences affecting public morality or trust, such as corruption.
e Procedure for Plea Bargaining (Sections 290-296)

1. Application by the Accused (Section 290): The accused submits a
written application to the court indicating their willingness to plead
guilty and seek plea bargaining.

2. Examination of the Accused (Section 291): The court examines the
accused to ensure:

* The plea is made voluntarily, without coercion or undue
influence.
» The accused understands the consequences of their plea.

3. Negotiation Process (Section 292):

» The court facilitates a meeting between the prosecution,
accused, and victim (if applicable) to discuss terms.
» Qutcomes may include:
e Reduced charges.
e Alternative punishments, such as fines or probation.

4. Agreement and Recording (Section 293): Once an agreement is
reached, the court records the terms and ensures compliance with the
law.

5. Court’s Approval (Section 294):

= The court reviews the agreement to confirm:
e Fairness to all parties.
e Consistency with legal principles.
6. Final Judgment (Section 295):
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» The court delivers a judgment based on the agreed terms.
* The judgment is binding, and no appeal is permitted except for
procedural irregularities.
e Rights and Safeguards (Section 296-298)
1. Rights of the Accused:
* Voluntary Participation: The accused has the right to opt for
plea bargaining without coercion.
* Informed Consent: Courts ensure that the accused fully
understands the consequences.
2. Victim’s Rights: Participation in Negotiation: Victims are allowed to
participate and express their concerns or seek compensation.
3. Judicial Oversight: The court monitors the process to prevent misuse
or unfair agreements.
e Advantages of Plea Bargaining:
1. Speeds Up Justice Delivery: Resolves cases quickly, benefiting both
the accused and the judicial system.
2. Reduces Judicial Backlog: Helps courts focus on serious and complex
cases.
3. Relief for Victims: Offers victims quicker closure and compensation.
4. Lesser Penalty for Accused: Provides the accused an opportunity of
leniency in sentencing.
5. Encourages Rehabilitation: Promotes alternative punishments like
community service or probation.

Q. Attendance of Persons Confined in Prison: (Section 301 to 306)

e Sections 301 to 306 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
outline the procedure for securing the attendance of persons confined in
prison for legal proceedings. These provisions ensure that prisoners can
participate in trials or inquiries while safeguarding their rights and maintaining
order.

e Key Provisions:

1. Attendance in Court (Section 301)
* Provision: A court can order the attendance of a person
confined in prison if their presence is necessary for:
e Giving evidence.
e Facing trial.
e Participating in inquiries or other legal matters.
» Purpose: Ensures that incarcerated individuals are not excluded
from legal proceedings affecting their rights.
2. Mode of Securing Attendance (Section 302)
» Provision: Courts may issue a writ of habeas corpus or similar
orders to prison authorities to produce the prisoner.
= Prisoners may be brought to court:
e Physically, under police escort.
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e Virtually, via video conferencing in appropriate cases.

= Objective: Balances the need for prisoner participation with

security and logistical considerations.
3. Exceptions to Attendance (Section 303):

* Provision:

e The court may exempt a prisoner from physical
appearance if:

e Their attendance poses a security risk.

e Their participation is not deemed critical for the
proceedings.

= Alternatives: Prisoners may be represented by legal counsel or
participate virtually.

4. Costs and Logistics (Section 304)

» Provision: The court may direct the party requesting the
prisoner’s attendance to bear the costs of transportation and
security.

» Purpose: Ensures efficient resource allocation and
accountability.

5. Restrictions and Safeguards (Section 305)
= Provision: Prison authorities must ensure that prisoners brought
to court are:
e Properly escorted to prevent escape or harm.
e Treated with dignity, ensuring no undue humiliation or
harm.

* Purpose: Maintains the safety of prisoners, court personnel, and

the public.
6. Special Provisions for High-Risk Prisoners (Section 306)

* Provision:

e For high-risk or dangerous prisoners, special
arrangements may include:

e Enhanced security measures.

e Remote participation through video conferencing.

* Objective: Prevents disruptions to public safety while ensuring
fair trial rights.
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Module 2: Trial and Procedures:
Q. What are the Modes of taking and recording evidence? Explain in Detail.
(Section 307 to 366)

e Sections 307 to 366 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
outline comprehensive procedures for taking and recording evidence in
criminal proceedings. These provisions ensure that evidence is collected,
documented, and presented transparently, maintaining the integrity of the
trial process.

¢ Key Provisions and Modes:

1. Taking Evidence in Open Court (Section 307)
= Provision: Evidence must be taken in the presence of the
accused or, in exceptional cases, their legal representative.
= Purpose: Ensures transparency and the accused's right to
challenge evidence.
= Example: Examination and cross-examination of witnesses in the
courtroom.
2. Examination of Witnesses (Sections 308-317)
= Section 308: Oral Evidence
e Provision: Witnesses provide oral statements, which are
recorded verbatim.
e Purpose: Preserves the accuracy of testimonies for future
reference.
= Section 309: Cross-Examination
e Provision: Witnesses are subject to cross-examination by
the opposing party to test the credibility of their
statements.
e Example: Defense counsel questioning prosecution
witnesses to identify inconsistencies.
= Section 310: Leading Questions
e Provision: Leading questions are allowed during cross-
examination but restricted during examination-in-chief.
e Purpose: Prevents undue influence on the witness.
3. Documentary Evidence (Sections 318-325)
= Section 318: Submission of Documents
e Provision: Parties may submit documents relevant to the
case.
e Procedure: The court verifies the authenticity and
relevance of documents.
e Example: Submission of contracts in a fraud case.
= Section 319: Electronic Evidence
e Provision: Admissibility of electronic records, such as
emails or digital files, if certified under the law.
e Purpose: Addresses modern evidence needs in
cybercrimes and digital fraud cases.
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4. Recording Evidence by Magistrates (Sections 326-332)
= Section 326: Procedure for Recording
e Provision: Magistrates record evidence in a written format
or electronically, ensuring clarity and completeness.
e Example: Statements of witnesses recorded digitally to
prevent loss or tampering.
» Section 327: Translation of Evidence
e Provision: Evidence presented in a language not
understood by the court must be translated and certified.
e Purpose: Eliminates language barriers during trials.
5. Special Provisions for Vulnerable Witnesses (Sections 333-340)
= Section 333: Protection of Witnesses
e Provision: Special measures to protect vulnerable
witnesses, such as those in sexual offence or organized
crime cases.
e Example: Testimony given via video conferencing to
prevent intimidation.
= Section 334: Child Witnesses
e Provision: Courts adopt a sensitive approach when
recording evidence from child witnesses, ensuring no
trauma.
= Example: Testimony in a child-friendly courtroom.
6. Evidence by Commission (Sections 341-350)
= Section 341: Appointment of Commissioners
e Provision: In special circumstances (e.g., witness
unavailability due to health), the court may appoint a
commissioner to record evidence.
e Purpose: Ensures all relevant evidence is collected without
delay.
e Example: Evidence recorded at a hospital bedside.
7. Recording Confessions and Statements (Sections 351-360)
= Section 351: Confessions
e Provision: Confessions must be recorded voluntarily in the
presence of a Magistrate.
e Purpose: Safeguards against coercion or undue influence.
e Example: A suspect confessing to a crime under judicial
supervision.
» Section 352: Statements of the Accused
e Provision: Accused persons may give statements
explaining circumstances or evidence against them.
e Purpose: Provides an opportunity for the accused to
clarify or rebut allegations.
8. Use of Technology in Recording Evidence (Sections 361-366)
= Section 361: Video Conferencing
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e Provision: Evidence may be recorded through video
conferencing when physical attendance is impractical.
e Purpose: Enhances efficiency and accessibility, especially
in cross-border or high-security cases.
= Section 362: Electronic Documentation
e Provision: Evidence may be recorded and stored digitally
for accuracy and future reference.
e Example: Depositions of witnesses stored as electronic
records.
= Section 363: Forensic Evidence
e Provision: Courts may admit forensic reports, including
DNA or fingerprint analysis, as primary evidence.
e Purpose: Strengthens the reliability of evidence in
complex cases.

Q. What are the Provisions as to accused person of unsound mind? (Section 367
to 391)

e Sections 367 to 391 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
provide comprehensive procedures for dealing with accused persons of
unsound mind. These provisions aim to ensure that individuals unable to
understand the nature of their trial due to mental incapacity are treated fairly
and humanely while balancing societal and legal interests.

e Key Provisions:

1. Inquiry into Unsoundness of Mind (Sections 367-370)
= Section 367: Procedure When Unsoundness Is Suspected
e Provision: If the Magistrate or Court has reason to believe
that the accused is of unsound mind and incapable of
making their defense, an inquiry is initiated.
e Purpose: Ensures that justice is not compromised due to
the mental incapacity of the accused.
= Section 368: Examination by Medical Experts
e Provision: The court may direct the accused to undergo
medical examination by a certified medical practitioner or
psychiatrist.
e Objective: Confirms the accused’'s mental condition
through expert opinion.
= Section 369: Report of Medical Examination
e Provision: The medical report is submitted to the court,
and the proceedings are adjusted based on its findings.
e QOutcome: If found to be of unsound mind, the trial is
postponed or adapted.
= Section 370: Observation and Detention in Mental Health
Facilities
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e Provision: The accused may be ordered to be detained in
a certified mental health facility for observation or
treatment.
e Objective: Protects both the accused and society while
ensuring proper medical care.
2. Trial of Accused of Unsound Mind (Sections 371-375)
= Section 371: Postponement of Trial
e Provision: If the accused is incapable of understanding
the proceedings, the trial is postponed until their mental
health improves.
e Safeguard: Prevents the miscarriage of justice.
= Section 372: Resumption of Trial
e Provision: When the accused is declared fit to stand trial
by medical authorities, the court resumes proceedings.
e Example: A person recovering from temporary mental
illness being fit to understand their defense.
= Section 373: Special Accommodations During Trial
e Provision: Courts may adopt special procedures, such as
simplified communication, to accommodate the accused’s
condition.
e Objective: Ensures fair trial rights.
3. Acquittal or Discharge Due to Mental Incapacity (Sections 376-
380)
= Section 376: Acquittal on Grounds of Insanity
e Provision: If it is proved that the accused committed the
act but was incapable of understanding its nature due to
insanity, they may be acquitted.
e Safeguard: The acquittal is accompanied by an order for
appropriate medical care or supervision.
= Section 377: Detention After Acquittal
e Provision: An accused acquitted due to unsoundness of
mind may be detained in a secure mental health facility if
they pose a danger to society.
e Purpose: Balances public safety and individual care.
= Section 378: Periodic Medical Review
e Provision: Regular reviews of the mental condition of the
detained individual are mandated.
e Outcome: The person may be released if found fit to
rejoin society.
4. Appeals and Revisions (Sections 381-385)
= Section 381: Right to Appeal
e Provision: The accused or their legal guardian can appeal
decisions regarding detention or medical care.



Subject: BNSS 2023, JJ Act 2015, POCSO Act 2012 Legal Charcha
By Jigar Ashar, Student, HVPS College of Law

e Objective: Ensures accountability and safeguards the
rights of the accused.
= Section 382: Representation by Guardian
e Provision: Legal guardians or next of kin may represent
the interests of the accused in all proceedings.
e Purpose: Protects the rights of individuals unable to
represent themselves.
5. Release of Accused Upon Recovery (Sections 386-391)
» Section 386: Certification of Mental Fitness
e Provision: A person detained due to unsoundness of mind
may be released upon certification by medical experts
that they have recovered.
e Process: The court evaluates the medical reports and
decides on the release.
= Section 387: Conditional Release
e Provision: The release may be subject to conditions, such
as periodic medical check-ups or supervision by family
members.
e Purpose: Prevents relapse and ensures safety.
= Section 388: Custody by Family or Guardians
e Provision: Recovered individuals may be entrusted to
their families or legal guardians for continued care.
e Objective: Facilitates reintegration into society.

Q. Explain Judgement under BNSS Act? (Sections 392 to 406)

e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, in Sections 392 to 406,
provides detailed guidelines regarding the process of delivering judgments in
criminal cases. These provisions ensure that judgments are issued fairly,
transparently, and with proper reasoning, reinforcing trust in the criminal
justice system.

e Key Provisions:

1. Definition and Content of Judgment (Section 392)
= Definition: A judgment is a written decision by a court that
concludes a criminal trial by either convicting or acquitting the
accused.
» Content: Must include:
e Facts of the case.
e Evidence and findings.
e Legal reasoning.
e Pronouncement of guilt or acquittal.
e Sentence, if applicable.
= Purpose: Ensures clarity and transparency for both parties and
higher courts in case of appeals.
2. Delivery of Judgment (Section 393)
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= Provision:
e The judgment must be delivered in open court in the
presence of the accused (or their legal representative).
e |If the accused is in custody, arrangements are made to
ensure their attendance physically or virtually.
= Objective: Promotes transparency and ensures the accused has
an opportunity to understand the decision.
3. Language of Judgment (Section 394)
* Provision: Judgments must be written in the language of the
court, with a translated copy provided if necessary.
» Purpose: Eliminates language barriers for the parties involved,
ensuring effective communication of the court’s decision.
4. Judgment in Case of Acquittal (Section 395)
= Provision:
e |If the accused is acquitted, the judgment must clearly
state the reasons for acquittal.
e The court must ensure the immediate release of the
accused, unless they are held for another case.
» Objective: Protects the rights of individuals wrongfully accused
or not proven guilty beyond a reasonable doubt.
5. Judgment in Case of Conviction (Section 396)
= Provision:
e When the accused is convicted, the judgment must
specify:
e The offence for which they are convicted.
e The section of the law under which the offence falls.
e The sentence imposed, including imprisonment, fine, or
both.
» Purpose: Ensures fairness and consistency in sentencing.
6. Procedure for Sentencing (Sections 397-400)
= Section 397: Hearing on Sentencing: Before pronouncing the
sentence, the court must allow the accused to present mitigating
factors, such as:
e Circumstances of the crime.
e Personal background (e.g., age, health, family situation).
= Section 398: Sentence in Default of Payment of Fine: Specifies
additional imprisonment if the accused defaults on paying a fine.
= Section 399: Concurrent or Consecutive Sentences: The court
may decide whether multiple sentences run concurrently or
consecutively.
= Section 400: Special Sentencing Provisions: Includes provisions
for first-time offenders, juveniles, or habitual offenders.
7. Judgment in Absence of the Accused (Section 401)



Subject: BNSS 2023, JJ Act 2015, POCSO Act 2012 Legal Charcha
By Jigar Ashar, Student, HVPS College of Law

» Provision: If the accused is absconding or deliberately avoiding
the trial, the court may proceed and deliver a judgment in their
absence.

» Safeguards: The judgment is subject to review if the accused
surrenders or is apprehended later.

8. Revision and Correction of Judgment (Section 402)

= Provision: Clerical or typographical errors in the judgment can
be corrected by the court.

» Purpose: Ensures the accuracy of the court’s decision.

9. Distribution and Record of Judgment (Section 403)
» Provision: Copies of the judgment must be provided to:
e The accused.
The prosecution.
Other relevant parties (e.g., complainants or victims).
A record of the judgment must be maintained by the
court.
» Objective: Ensures accessibility for appeals or reviews.
10. Execution of Judgment (Sections 404-406)

= Section 404: Commencement of Sentence: The sentence takes
effect immediately upon delivery of the judgment, unless stayed
by the court or appealed.

= Section 405: Stay of Execution: The court may stay the execution
of the sentence pending an appeal or for other valid reasons.

= Section 406: Enforcement: Authorities are directed to enforce the
sentence, including imprisonment or recovery of fines.

Q. Submission of Death Sentence for Confirmation to the High Court? (Section
407 - 412)
e Sections 407 to 412 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
deal with the mandatory submission of death sentence cases to the High
Court for confirmation. This process ensures that the ultimate punishment is
subjected to higher judicial scrutiny, reinforcing the principles of justice and
fairness.
e Key Provisions:
1. Mandatory Submission of Death Sentence (Section 407)
* Provision:
e When a Sessions Court passes a death sentence, it must
submit the case to the High Court for confirmation.
e The sentence cannot be executed until confirmed by the
High Court.
» Objective: Ensures an additional layer of judicial review before
the imposition of the death penalty.
2. Confirmation Process by High Court (Section 408)
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= Provision: The High Court reviews the case in its entirety,
including:
e The evidence presented.
e The findings of the Sessions Court.
e The appropriateness of the death sentence.
= Hearing: The accused is given an opportunity to be heard either
in person or through legal representation.
=  Qutcome: The High Court may:
e Confirm the death sentence.
e Commute the sentence to life imprisonment or another
penalty.
e Remit the case for a retrial.
3. Powers of the High Court (Section 409)
» Provision: The High Court has the authority to:
e Review all evidence and legal arguments presented in the
trial.
e Call for additional evidence if necessary.
e Order further inquiry or direct retrial if procedural lapses
are found.
= Purpose: Ensures that the death sentence is imposed only when
the guilt of the accused is conclusively established.
4. Execution Pending High Court’s Decision (Section 410)
= Provision: A death sentence cannot be executed until the High
Court issues its confirmation.
» Safeguard: Protects the rights of the accused by preventing
premature execution.
5. Communication of Confirmation or Rejection (Section 411)
= Provision: The High Court’s decision must be communicated to
the Sessions Court, which then takes further action based on the
ruling.
= Possible Actions:
e |If the death sentence is confirmed, the Sessions Court
issues a warrant for execution.
e If rejected, the sentence is commuted or revised
according to the High Court’s order.
6. Appeals and Further Review (Section 412)
= Provision:
e The accused retains the right to appeal to the Supreme
Court after the High Court’s confirmation.
¢ In exceptional cases, the Supreme Court or the President
of India (through mercy petitions) may commute or
pardon the sentence.

Q. What are the Provisions for Appeals? (Sections 413 to 435)
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e Sections 413 to 435 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
lay down the procedural framework for filing appeals in criminal cases. These
provisions ensure that individuals aggrieved by a judicial decision have a legal
avenue for redress and review, thereby upholding justice and fairness.

e Key Provisions:

1. Right to Appeal (Sections 413-415)
= Section 413: Right to Appeal
e Provision: Any person convicted by a trial court has the
right to appeal to a higher court, except in cases where
the sentence is trivial or expressly barred by law.
e Scope: Appeals can be made on matters of fact, law, or
both.
= Section 414: No Appeal in Certain Cases
e Provision: No appeal is allowed:

o When the accused has pleaded guilty and has
been convicted based on their plea, except
regarding the extent or legality of the sentence.

o For petty offences with minor penalties (e.g., fines
below a specified amount).

e Objective: Streamlines judicial resources by eliminating
appeals in trivial cases.
= Section 415: Appeals Against Acquittals
e Provision: The State Government or complainant may
appeal an acquittal, subject to permission from the High
Court.
e Purpose: Provides a mechanism for reviewing decisions
perceived as erroneous.
2. Filing an Appeal (Sections 416-419)
= Section 416: Time Limit for Appeals
e Provision: Appeals must be filed within a prescribed time
limit, usually 30-90 days from the date of judgment or
order.
e Exceptions: Courts may condone delays if sufficient cause
is shown.
» Section 417: Form and Contents of Appeal
e Provision: Appeals must be filed in writing, specifying the
grounds on which the decision is challenged.
e Purpose: Ensures clarity and specificity in the appellate
process.
= Section 418: Notice of Appeal
e Provision: The court issuing the judgment must notify the
opposite party about the appeal.
e Objective: Allows the respondent to prepare and respond
to the appeal.
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= Section 419: Suspension of Sentence Pending Appeal
e Provision: The appellate court may suspend the execution
of the sentence pending the outcome of the appeal.
e Purpose: Prevents potential miscarriage of justice during
the appellate process.
3. Procedure in Appeal (Sections 420-425)
= Section 420: Hearing and Examination
e Provision: The appellate court examines the trial court’s
record, hears arguments from both parties, and may call
for additional evidence if necessary.
= Section 421: Powers of the Appellate Court
e Provision: The appellate court may:
o Uphold the original decision.
o Reverse or modify the judgment.
o Order a retrial.
o Acquit the accused if evidence warrants.
= Section 422: Review of Sentence
e Provision: The court may reduce, enhance, or modify the
sentence after considering the facts and circumstances of
the case.
= Section 423: Decision of the Appeal
e Provision: The appellate court delivers a reasoned
judgment, which becomes binding unless appealed
further.
= Section 424: Dismissal of Appeals
e Provision: Appeals filed without sufficient grounds or
merit may be summarily dismissed.
Section 425: Finality of Appellate Decisions
e Provision: Decisions of the appellate court are final unless
further appeal to a higher court is permissible.
4. Special Appeals (Sections 426-429)
= Section 426: Appeal by State
e Provision: The State may appeal against sentences
deemed inadequate or acquittals affecting public interest.
e Objective: Ensures accountability in cases involving public
welfare.
= Section 427: Appeal in Death Sentence Cases
e Provision: Death sentences must be automatically referred
to the High Court for confirmation, allowing the accused
to appeal simultaneously.
e Purpose: Adds an additional layer of judicial scrutiny for
the severest punishments.
= Section 428: Appeals in Special Cases
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e Provision: Special provisions for cases involving juveniles,
mental health issues, or socio-economic offences.
= Section 429: Appeal by Complainants
e Provision: Complainants may appeal against orders
dismissing their cases or insufficient sentences passed by
the trial court.
5. Revision and Review (Sections 430-435)
= Section 430: Revision by High Court
e Provision: High Courts may revise judgments or orders of
lower courts if there is a significant procedural or legal
error.
e Scope: Includes cases where no formal appeal is possible.
= Section 431: Power to Review
e Provision: Appellate courts have limited power to review
their judgments for errors or new evidence.
e Example: A fresh review may be granted if critical new
evidence surfaces.
= Section 432: Transfer of Cases During Appeal
e Provision: The Supreme Court or High Court may transfer
cases from one court to another if justice demands.
» Section 433: Notification of Judgment
e Provision: All parties involved must be informed about the
appellate court’s decision.
= Section 434: Execution of Orders
e Provision: The appellate court’s order is binding and
enforceable by the trial court or authorities.
= Section 435: Appeal to Supreme Court
e Provision: Appeals to the Supreme Court are allowed in
cases involving substantial questions of law or public
importance.

Q. Reference and Revision under Bharatiya Nagarik Suraksha Sanhita. 2023:
(Section 336 to 445)

e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, under Sections 436 to
445, provides detailed provisions for reference and revision of judicial
decisions. These mechanisms enable the correction of errors and ensure
consistency in the application of law by empowering higher courts to review
decisions of subordinate courts.

e Key Provisions:

1. Reference (Sections 436-438)
» Section 436: Reference by Subordinate Courts
e Provision: Subordinate courts may refer a case to the
High Court when:
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o A question of law arises that is critical to the case
and beyond the scope of the subordinate court’s
jurisdiction or understanding.

o The High Court's interpretation or decision on the
matter is binding on the subordinate court.

e Objective: Clarifies complex legal questions and ensures
uniform interpretation of the law.
= Section 437: Procedure for Reference
e Provision:

o The subordinate court must submit:

o A statement of the facts of the case.

o The specific legal question(s) requiring clarification.

o Its own findings or opinions on the issue, if any.

e Purpose: Ensures the High Court has all necessary
information to decide the reference effectively.
= Section 438: High Court’s Decision
e Provision: The High Court provides its ruling on the
referred question, which is sent back to the subordinate
court for application in the case.
e Binding Nature: The subordinate court must proceed in
accordance with the High Court’s ruling.
2. Revision (Sections 439-445)
» Section 439: Power of High Court to Revise
e Provision: The High Court can call for and examine the
record of any proceeding from a subordinate court to
ensure the correctness, legality, or propriety of:
o Any finding, sentence, or order.
o The jurisdiction exercised by the subordinate court.
e Scope: Applicable to both criminal and procedural errors.
= Section 440: Revision on Application
e Provision: Any aggrieved party may file an application for
revision to the High Court if:

o There has been a material irregularity or illegality

in the subordinate court’s decision.
e Limitations: No revision is allowed if an appeal is pending
or has been decided.
= Section 441: Suo Motu Revision
e Provision: The High Court may initiate a revision on its
own (suo motu) if it identifies significant errors or
injustice in a subordinate court’s decision.
= Section 442: Procedure for Revision
e Provision: The High Court must:
o Notify the parties involved.
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o Allow them an opportunity to present arguments
or additional evidence.
o Pass areasoned order after examining the case
record.
e Purpose: Ensures fairness and transparency in the revision
process.
= Section 443: Effect of Revision
e Provision: The High Court may:
o Confirm, reverse, or modify the subordinate court's
decision.
o Order a retrial if necessary.
e Objective: Corrects errors and ensures justice is served.
= Section 444: Limitation on Revisional Powers
e Provision: Revisional powers must not be used to interfere
unnecessarily with subordinate court decisions unless
significant injustice is evident.
e Purpose: Maintains judicial efficiency and avoids frivolous
revisions.
= Section 445: Finality of Revisional Orders
e Provision: Orders passed in revision are final and binding,
subject to appeals to the Supreme Court in exceptional
cases.

Q. Provisions for Transfer of Criminal Cases? (Section 446 to 452)

e Sections 446 to 452 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
deal with the transfer of criminal cases from one court to another. These
provisions ensure fairness, impartiality, and convenience in the adjudication
process, addressing situations where local factors may hinder the
administration of justice.

e Key Provisions:

1. Grounds for Transfer of Criminal Cases (Section 446)
» Provision: A criminal case may be transferred if:
e The accused or complainant has reasonable apprehension
of bias or partiality in the current court.
e The current court lacks jurisdiction over the matter.
e Transfer is necessary for the convenience of witnesses,
parties, or in the interest of justice.
= Examples:
e Cases involving local prejudice, influence, or communal
sensitivities.
e Complex cases requiring specialized judicial expertise.
2. Authority for Transfer (Section 447)
» Provision: Criminal cases can be transferred by:
e High Court: Between courts within its jurisdiction.
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e Supreme Court: Between courts in different states or
union territories.
= Objective: Ensures cases are heard in an impartial and
appropriate forum.
3. Application for Transfer (Section 448)
= Who Can Apply:
e The accused, complainant, or public prosecutor may file
an application for transfer.
» Procedure: The application must:
e Bein writing.
e Specify the reasons for seeking a transfer.
e Provide supporting evidence or affidavits.
» Purpose: Allows stakeholders to raise concerns and request fair
adjudication.
4. Hearing and Decision on Transfer (Section 449)
* Provision:
e The court considering the transfer application must:
Notify all parties involved.
Allow them to present arguments or objections.
The decision to transfer is based on the merit of the
application.
= Qutcome: The case may be transferred to a court deemed more
suitable for its trial.
5. Transfer of Cases by Supreme Court (Section 450)
» Provision: The Supreme Court has the authority to transfer
criminal cases from one state to another if:
e Justice cannot be ensured in the current jurisdiction.
e There are exceptional circumstances warranting the
transfer.
» Purpose: Ensures the highest standard of impartiality and justice
in cases with significant public interest or controversy.
6. Transfer of Cases by High Court (Section 451)
» Provision: The High Court may transfer cases between
subordinate courts within its jurisdiction if:
e A fair trial is unlikely in the current court.
e The transfer will expedite the trial or reduce
inconvenience for parties and witnesses.
» Purpose: Provides a practical mechanism to address local biases
or administrative inefficiencies.
7. Effect of Transfer Orders (Section 452)
» Provision: Upon transfer:
e The receiving court gains jurisdiction over the case.
e All records and evidence from the transferring court are
forwarded to the new court.
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e The trial resumes from the stage it was interrupted unless
the new court orders otherwise.
= Objective: Ensures continuity and prevents delays in the judicial
process.

Q. Provisions related to Execution, Suspension, Remission and Confirmation of
sentences? (Section 453 - 477)

e Sections 453 to 477 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
provide a comprehensive framework for executing criminal sentences,
including provisions for suspension, remission, and confirmation. These
provisions ensure that sentences are carried out effectively, fairly, and with
due consideration for justice and public interest.

e Key Provisions:

1. Execution of Sentences (Sections 453-459)
= Section 453: General Provisions for Execution
e Provision: Sentences must be executed in accordance with
the law and orders issued by the sentencing court.
e Types of Sentences: Imprisonment, fines, death penalties,
and community service.
e Purpose: Ensures clarity and uniformity in sentence
execution.
= Section 454: Execution of Imprisonment
e Provision: Imprisonment sentences are carried out in
designated jails under the supervision of prison
authorities.
e Objective: Safeguards the dignity and rights of prisoners
while ensuring punishment is served.
= Section 455: Execution of Fines
e Provision:
o Fines must be paid within the time specified by the
court.
o Failure to pay may result in imprisonment or asset
attachment.
e Purpose: Enforces financial penalties as a deterrent.
= Section 456: Execution of Death Sentence
e Provision:
o Death sentences are executed only after
confirmation by the High Court (as per Sections
407-412).
o Proper protocols must be followed, ensuring
humane treatment of the convict.
e Purpose: Prevents misuse of the death penalty and
upholds constitutional safeguards.
= Section 457: Community Service
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e Provision: Courts may order offenders of minor crimes to
undertake community service instead of imprisonment.
e Objective: Promotes rehabilitation and societal
contribution.
» Section 458-459: Maintenance of Records
e Provision: Authorities must maintain records of all
executed sentences.
e Purpose: Ensures accountability and transparency.
2. Suspension of Sentences (Sections 460-465)
= Section 460: Authority to Suspend
e Provision: Courts or designated authorities may suspend a
sentence for:
o Good behavior.
o Pending appeals.
o Special circumstances, such as health or
humanitarian grounds.
e Purpose: Provides flexibility in sentence enforcement.
= Section 461: Suspension During Appeal
e Provision: Sentences can be suspended until the appellate
court decides the case.
e Objective: Prevents irreversible harm to the accused
during the appellate process.
= Section 462: Suspension for Rehabilitation
e Provision: Suspensions may be granted to encourage the
accused's rehabilitation and reintegration into society.
e Example: Early release programs for non-violent
offenders.
* Section 463-465: Conditional Suspensions
e Provision: Suspensions may be conditional on:
o Good conduct.
o Undertaking community service or counseling.
o Regular monitoring.
e Purpose: Encourages compliance and reform among
offenders.
3. Remission of Sentences (Sections 466-472)
» Section 466: Authority to Grant Remission
e Provision: The government has the authority to remit or
reduce sentences.
e Scope: Applies to imprisonment and fines but not to
death penalties without specific legal authorization.
= Section 467: Criteria for Remission
e Provision:
o Remission may be granted based on:
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o Age, health, or family circumstances of the
offender.
o The nature and severity of the offence.
o Time already served.
e Purpose: Balances justice with compassion.
» Section 468: Applications for Remission
e Provision: Convicts or their representatives can apply for
remission through proper channels.
e Objective: Ensures transparency and accessibility in the
remission process.
= Section 469-472: Periodic Reviews
e Provision: Cases eligible for remission must undergo
periodic reviews by designated authorities.
e Purpose: Facilitates timely decisions on remission
applications.
e Confirmation of Sentences (Sections 473-477)
= Section 473: Sentences Requiring Confirmation
e Provision: Sentences like the death penalty must be
confirmed by a higher court (e.g., High Court or Supreme
Court).
e Purpose: Adds an extra layer of scrutiny to severe
punishments.
= Section 474: Review of Lower Court Decisions
e Provision: The confirming court reviews:
o The evidence presented.
o Legal correctness of the lower court's findings.
o Objective: Ensures the punishment is proportionate
to the offence.
» Section 475: Stay on Execution Pending Confirmation
e Provision: Sentences requiring confirmation cannot be
executed until the confirming court issues its decision.
e Purpose: Protects against premature enforcement of
severe penalties.
» Section 476: Communication of Confirmation
e Provision: The confirming court communicates its
decision to the lower court for further action.
e Outcome: Sentences may be upheld, reduced, or
reversed.
» Section 477: Finality of Confirmed Sentences
e Provision: Once confirmed, sentences are final and
enforceable unless overturned by the Supreme Court or
through executive clemency.

Q. Provisions as to Bails and Bonds: (Section 478 - 505)
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e Sections 478 to 505 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
provide a detailed framework for granting bail and securing bonds in criminal
cases. These provisions ensure the accused's liberty while maintaining public
safety and ensuring their presence during legal proceedings.

e Key Provisions:

1. Types of Bail (Sections 478-482)
= Section 478: Bail in Bailable Offences
e Provision:
o In cases of bailable offences, the accused has a
statutory right to bail.
o The police or Magistrate must grant bail upon
furnishing the required bond.
e Examples: Minor offences such as public nuisance or petty
theft.
e Objective: Prevents unnecessary detention for less severe
offences.
= Section 479: Bail in Non-Bailable Offences
e Provision: In non-bailable offences, bail is discretionary
and may be granted by the Magistrate or higher court.
e Criteria for Granting Bail:
o Severity of the offence.
o Risk of the accused absconding.
o Potential harm to witnesses or evidence.
e Examples: Serious crimes like murder, rape, or kidnapping.
= Section 480: Anticipatory Bail
e Provision: Individuals apprehending arrest in a non-
bailable offence may apply for anticipatory bail to the
Sessions Court or High Court.
e Conditions may be imposed, such as:
o Surrendering passports.
o Regular appearances before the investigating
officer.
e Purpose: Protects individuals from unnecessary arrest.
= Section 481: Bail in Case of Minor Accused
e Provision: Special provisions exist for juveniles, ensuring
their release on bail unless detention is essential for their
rehabilitation or safety.
» Section 482: Cancellation of Bail
e Provision: Bail can be canceled if:
o The accused violates bail conditions.
o New evidence suggests they may abscond or
tamper with evidence.
2. Bonds for Bail (Sections 483-488)
= Section 483: Personal and Surety Bonds
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e Provision: The accused must furnish a bond, with or
without sureties, guaranteeing their appearance in court.
o Types:
o Personal Bond: A self-pledged commitment.
o Surety Bond: A third party guarantees the
accused’s compliance.
= Section 484: Forfeiture of Bonds
e Provision: If the accused fails to comply with bail
conditions, the bond amount may be forfeited.
e Objective: Acts as a deterrent against absconding.
= Section 485: Verification of Sureties
e Provision: Courts may verify the credentials and financial
standing of sureties to ensure their reliability.
= Section 486-488: Release on Recognizance
e Provision: In cases involving minor offences or first-time
offenders, courts may release the accused on their own
recognizance without monetary bonds.
3. Special Provisions for Bail (Sections 489-495)
= Section 489: Interim Bail
e Provision: Temporary bail granted for a specific period,
pending the final decision on regular bail.
e Objective: Provides immediate relief to the accused.
= Section 490: Bail for Women and Vulnerable Groups
e Provision: Women, elderly individuals, and persons with
disabilities are given preferential consideration for bail.
e Purpose: Ensures humane treatment of vulnerable
individuals.
= Section 491: Bail for Offences Punishable with Death or Life
Imprisonment
e Provision: Bail in such cases is granted only under
exceptional circumstances, requiring approval from the
High Court or Supreme Court.
e Criteria: The prosecution’s evidence and the accused’s risk
of flight or tampering with witnesses.
= Section 492: Medical or Humanitarian Grounds
e Provision: Bail may be granted on medical or
humanitarian grounds, such as serious illness or family
emergencies.
4. Procedural Aspects of Bail (Sections 496-499)
= Section 496: Application for Bail
e Provision: Bail applications must include:
o Details of the offence.
o Justification for granting bail.
o Proposed conditions or sureties.
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= Section 497: Court’s Power to Impose Conditions
e Provision: Courts may impose conditions to:
o Prevent the accused from leaving the jurisdiction.
o Restrict contact with witnesses.
o Ensure cooperation with the investigation.
= Section 498: Right to Legal Representation
e Provision: The accused has the right to be represented by
legal counsel during bail proceedings.
= Section 499: Appeal Against Bail Decisions
e Provision: Aggrieved parties may appeal bail decisions to
higher courts.
5. Miscellaneous Provisions (Sections 500-505)
= Section 500: Bail for Multiple Offences
e Provision: Separate bail applications are required for each
offence, even if related.
= Section 501: Failure to Appear
e Provision: Non-compliance with bail conditions may lead
to:
o Arrest warrants.
o Cancellation of bail.
o Additional penalties.
= Section 502: Powers of Police to Grant Bail
e Provision: In bailable offences, police officers are
authorized to release the accused on bail at the station
level.
= Section 503: Bail Pending Appeal
e Provision: Convicts may be granted bail while their appeal
against the conviction is under consideration.
= Section 504: Record Maintenance
e Provision: Courts must maintain detailed records of all
bail and bond-related decisions.
= Section 505: Revision of Bail Orders
e Provision: Higher courts may revise or review bail orders
to ensure justice.

Q. What are Irregular Proceedings? (Section 506 - 512)

e Sections 506 to 512 of the Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023,
deal with irregular proceedings, which refer to procedural lapses or deviations
in criminal trials or investigations. These provisions aim to ensure that justice
is not hampered due to minor procedural errors while addressing significant
irregularities that might affect the fairness of a trial.

e Key Provisions:

1. Validity of Proceedings Despite Irregularities (Section 506)
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= Provision: Criminal proceedings will not be invalidated solely due
to procedural lapses unless they cause a miscarriage of justice.

= Examples: Mistakes in summoning witnesses or recording
evidence.

= Objective: Prevents unnecessary delays caused by minor
procedural issues.

2. lIrregularities in Issuing Processes (Section 507)

= Provision: Errors in issuing summons, warrants, or other legal

processes do not nullify the proceedings unless:
e The accused is materially prejudiced.

» Safeguard: Courts are empowered to rectify such irregularities
by issuing fresh processes.

3. lrregularities in Trial Jurisdiction (Section 508)

» Provision: Trials conducted by courts lacking jurisdiction are not
automatically invalid unless:

e The accused demonstrates significant prejudice.

= Purpose: Ensures that justice is not delayed due to technical

jurisdictional errors.
4. Misjoinder of Charges or Parties (Section 509)

* Provision: Errors in joining multiple charges or parties in a trial
will not render the trial invalid unless:

e Such misjoinder leads to confusion or unfairness.

» Example: Including unrelated offences or accused in the same
trial.

» Purpose: Maintains efficiency in the judicial process while
safeguarding fairness.

5. Errors in Summons and Warrants (Section 510)

* Provision: Defects in the form or content of summons or
warrants do not invalidate them unless:

e The error prevents proper execution or understanding of
the process.

= Example: A typographical error in a warrant.

6. Disregard of Minor Rules (Section 511)

* Provision: Deviations from minor procedural rules, such as the
manner of recording evidence or timelines, do not affect the
validity of proceedings unless:

e The accused'’s rights are materially violated.

= Objective: Focuses on substantive justice over technical
formalities.

7. Remedy for Prejudiced Parties (Section 512)

» Provision: Parties affected by procedural irregularities can apply
for:

e Rectification of the error.
e A fresh trial if significant prejudice is demonstrated.
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= Purpose:
e Provides a mechanism for addressing irregularities while
ensuring fairness.
e Purpose and Importance of these Provisions:
1. Prevents Miscarriage of Justice: Differentiates between harmless
procedural errors and significant lapses that could impact fairness.
2. Promotes Judicial Efficiency: Avoids unnecessary delays and retrials due
to trivial procedural deviations.
3. Safeguards Accused’s Rights: Allows remedies for individuals materially
prejudiced by irregularities.
4. Focuses on Substantive Justice: Ensures that justice is delivered based
on the merits of the case rather than technical formalities.

Q. Limitation for taking Cognizance and Miscellaneous Provisions: (Sections 513 to
530)

e The Bharatiya Nagarik Suraksha Sanhita (BNSS), 2023, under Sections 513 to
530, addresses the limitation period for taking cognizance of offences and
various miscellaneous provisions to streamline the criminal justice process.
These sections aim to ensure timely initiation of criminal proceedings and
clarify procedural aspects.

e Limitation for Taking Cognizance (Sections 513 to 519):

1. Time Limits for Taking Cognizance (Section 513)
* Provision: Specifies the maximum period within which a court
can take cognizance of an offence:
e Six months for offences punishable with a fine only.
e One year for offences punishable with imprisonment up
to one year.
e Three years for offences punishable with imprisonment
exceeding one year but not exceeding three years.
= Purpose: Encourages timely prosecution and prevents delays in
the justice delivery process.
2. Exceptions to Limitation Period (Section 514)
» Provision: The limitation period may be extended in specific
cases, such as:
e Offences involving fraud or concealment.
e Accused absconding or evading arrest.
* Objective: Prevents offenders from escaping prosecution due to
procedural delays.
3. Computation of Limitation Period (Section 515)
* Provision: The limitation period begins from:
e The date of the offence.
e The date of discovery of the offence in cases involving
fraud or delayed awareness.
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» Purpose: Ensures fairness in determining the time frame for
prosecution.

4. Power to Condone Delay (Section 516)

» Provision: Courts may condone delays in filing complaints if
sufficient cause is shown.

= Examples: lliness, lack of awareness, or unforeseen circumstances
leading to delay.

» Objective: Prevents procedural lapses from hindering justice.

5. Bar on Cognizance After Limitation Period (Section 517)

» Provision: Courts are barred from taking cognizance of offences
beyond the prescribed limitation period unless extended or
condoned.

» Purpose: Prevents prolonged uncertainty for accused individuals.

6. Applicability to Special Laws (Section 518)

» Provision: Limitation provisions also apply to offences under
special or local laws unless specified otherwise.

= Objective: Ensures uniformity in procedural application.

7. Exclusion of Time (Section 519)

= Provision: Certain periods, such as time spent in obtaining
sanction for prosecution, are excluded from the limitation
period.

» Purpose: Accommodates procedural requirements that may
delay initiation.

e Miscellaneous Provisions (Sections 520 to 530):
1. Power of the Government to Frame Rules (Section 520)

» Provision: The Central or State Government may frame rules for
the effective implementation of BNSS provisions.

= Purpose: Provides flexibility for adapting to evolving legal and
administrative needs.

2. Language of Court Proceedings (Section 521)

= Provision: Court proceedings must be conducted in the
language prescribed for the jurisdiction, with translations
provided when necessary.

» Objective: Ensures clarity and accessibility for all parties.

3. Electronic Records and Communication (Section 522)

= Provision: Courts may use electronic records, video conferencing,
and digital communications for efficiency.

» Purpose: Adapts judicial processes to modern technology.

4. Protection of Witnesses (Section 523)

» Provision: Special measures, such as anonymity or relocation,
may be taken to protect witnesses in sensitive cases.

= Example: Protection for witnesses in cases of organized crime or
sexual offences.

5. Legal Aid for Indigent Accused (Section 524)
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= Provision: Courts must ensure that indigent accused persons
receive free legal aid.
» Objective: Upholds the constitutional right to a fair trial.
6. Service of Summons and Notices (Section 525)
= Provision: Summons and notices may be served physically or
through electronic means, including email or messaging
platforms.
= Purpose: Expedites communication and reduces procedural
delays.
7. Continuity of Trials Despite Procedural Changes (Section 526)
= Provision: Trials already underway are not invalidated by
amendments to procedural laws.
= Objective: Ensures continuity and consistency in judicial
proceedings.
8. Power to Rectify Clerical Errors (Section 527)
» Provision: Courts can correct clerical or typographical errors in
judgments or orders.
= Purpose: Prevents procedural errors from affecting the integrity
of judgments.
9. Disposal of Property (Section 528)
» Provision: Courts may order the disposal of property related to a
case, including:
e Return to rightful owners.
e Sale or destruction, as deemed appropriate.
» Examples: Confiscated contraband or recovered stolen goods.
10. Delegation of Powers (Section 529)
= Provision: Authorities may delegate certain powers to ensure
efficient administration of justice.
= Objective: Reduces administrative burden and expedites
processes.
11. Savings Clause (Section 530)
» Provision: Protects ongoing proceedings and rights under
previous laws from being invalidated by the BNSS.
= Objective: Ensures a smooth transition to the new legal
framework.
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Module 4: Juvenile Justice Act, 2015/ POCSO Act, 2012:

Q. Preliminary and General Principles of General Care and Protection of Children?

The Juvenile Justice (Care and Protection of Children) Act, 2015, lays the
foundation for a child-centric approach to justice and care. The Act's
Preliminary Chapter and General Principles highlight the core principles and
objectives for the welfare, rehabilitation, and protection of children.
Preliminary (Chapter | — Sections 1 to 3):
1. Objective of the Act (Section 1):
= Purpose:

e To consolidate and amend laws related to children in
conflict with the law and children in need of care and
protection.

e To ensure proper care, protection, development,
treatment, and rehabilitation.

e To adopt a child-friendly approach in the adjudication
and disposal of matters involving children.

= Key Features: Recognizes children’s rights under the Constitution
of India and international treaties like the UN Convention on the
Rights of the Child.
2. Definitions (Section 2)
= Child: Any person below the age of 18 years.
= Child in Need of Care and Protection (CNCP):
e A child without a home or family support.
e A child subjected to exploitation, abuse, or neglect.
= Child in Conflict with Law (CCL):

e Achild alleged or found to have committed an offence

under the law.
General Principles of Care and Protection of Children (Section 3): Section 3
outlines the guiding principles for implementing the Act, focusing on the best
interests of the child.
1. Principle of Presumption of Innocence: Children are presumed innocent
until proven guilty beyond a reasonable doubt.
2. Principle of Dignity and Worth: All children are treated with inherent
dignity, ensuring respect for their worth.
3. Principle of Best Interest: Ensures the well-being and development of
the child, prioritizing their best interest in all decisions.
4. Principle of Family Responsibility: Recognizes the family as the primary
care provider and emphasizes family-based care over institutional care.
5. Principle of Non-Stigmatizing Semantics: Avoids labels or language
that stigmatize children.
6. Principle of Safety: Ensures children are protected from harm and kept
in safe environments.
7. Principle of Non-Discrimination: Guarantees equality irrespective of
gender, caste, religion, disability, or other factors.
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8. Principle of Participation: Recognizes the right of children to express
their views in matters affecting them.

9. Principle of Natural Justice: Ensures fair and unbiased procedures for
children.

10. Principle of Positive Measures: Focuses on rehabilitation, reintegration,
and preventive interventions rather than punitive measures.

11. Principle of Repatriation and Restoration: Aims to restore the child to
their family or an alternative family environment as a priority.

12. Principle of Institutionalization as a Measure of Last Resort: Advocates
for non-institutional care options like foster care, adoption, or
sponsorship.

13. Principle of Reformation and Rehabilitation: Focuses on reforming and
reintegrating children into society.

14. Principle of Right to Privacy and Confidentiality: Protects the identity
and confidentiality of children throughout judicial or administrative
proceedings.

15. Principle of Equality: Ensures children are treated equally, without
favouritism or prejudice.

Q. Write in Detail about the Juvenile Justice Board? (Chapter IlI)

e The Juvenile Justice Board (JJB), under the Juvenile Justice (Care and
Protection of Children) Act, 2015, is a specialized body constituted to handle
cases involving children in conflict with the law (CCL).

e This chapter outlines the composition, powers, and procedures of the JJB,
ensuring a child-friendly justice process focused on reformation and
rehabilitation.

1. Constitution and Composition of the Juvenile Justice Board (Section 4)
= Establishment: The State Government is responsible for
constituting one or more Juvenile Justice Boards in each district.
= Composition: Chairperson: A Metropolitan Magistrate or Judicial
Magistrate of the First Class with special training or experience in
juvenile justice.

» Two Social Workers: One of them must be a woman. They
should have experience in child psychology, child welfare, or
other relevant fields.

» Tenure: Members are appointed for a period of three years.

* Objective: To ensure a child-friendly, rehabilitative approach to
justice for juveniles in conflict with the law.

2. Powers and Responsibilities of the Juvenile Justice Board (Section 5)

= Powers:

e The JJB is vested with the powers of a Magistrate to
conduct inquiries into offences committed by children.

e |t has exclusive jurisdiction to handle cases involving
children in conflict with the law.
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e It can pass orders such as:
o Counseling and community service.
o Rehabilitation and reintegration plans.
o Transfer of cases to the Children’s Court for
heinous offences.

= Responsibility:

e To assess whether the child committed the offence under
their own understanding.

e To ensure that the proceedings are conducted in a child-
friendly manner.

e To maintain records of the child’s background,
circumstances, and psychological condition.

3. Procedure of the Juvenile Justice Board (Section 6)

= Child-Friendly Proceedings:

e Proceedings must be informal, non-adversarial, and
conducted in the best interests of the child.

e The identity of the child must remain confidential.

= Social Investigation Report (SIR): The Probation Officer or Child
Welfare Officer must submit an SIR, detailing the child’s
circumstances, family background, and social environment.

» Completion of Inquiry: The inquiry must be completed within
four months from the date of first production of the child before
the Board, extendable by two months under exceptional
circumstances.

4. Disposition and Rehabilitation Measures by the JJB (Section 7)

» Rehabilitation Orders:

e The JIB can pass rehabilitation orders that may include:

¢ Sending the child to an Observation Home or Special
Home.

e Placing the child under the care of a fit person or fit
facility.

e Directing the child to attend counseling, therapy, or skill
development programs.

* No Imprisonment: A child cannot be sentenced to imprisonment
or housed in an adult jail, irrespective of the nature of the
offence.

5. Transfer of Cases to Children’s Court (Section 8)

= (Cases of Heinous Offences:

e If a child above 16 years of age commits a heinous
offence (punishable with imprisonment of 7 years or
more), the JJB may transfer the case to the Children’s
Court after a preliminary assessment of:

o The child's mental and physical capacity to commit
the offence.
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o Circumstances of the offence.
o The child’s ability to understand the consequences
of the act.
» Safeguards: Such assessments must be conducted in a fair and
transparent manner, ensuring no violation of the child’s rights.
6. Appeals and Monitoring (Section 9)
» Right to Appeal: Any order passed by the JJB can be appealed
before the Children’s Court or other designated courts.
= Regular Monitoring: The JIB is tasked with ensuring that
rehabilitation plans and orders are effectively implemented.
7. Role of the JJB in Rehabilitation and Reformation
» Focus on Reformation: The primary aim of the JIB is not
punishment but the reformation and rehabilitation of the child.
» Counseling and Psychological Support: The JJB ensures that
children receive adequate counseling and psychological support
to reintegrate into society.
» Educational and Vocational Training: Orders often include skill
development programs to empower children for a better future.

Q. Procedure in relation of children in Conflict with Law? (Chapter IV)

e The Juvenile Justice (Care and Protection of Children) Act, 2015, outlines a
specialized and child-centric procedure for handling cases involving Children
in Conflict with Law (CCL). Chapter IV focuses on ensuring that children
accused of offences are treated fairly, with emphasis on rehabilitation and
reformation rather than punishment.

e Key Provisions and Procedures:

1. Apprehension of a Child (Section 10)
* Provision: When a child is apprehended for an offence:
e The child must not be placed in a police lock-up or jail.
e The child should be presented before the Juvenile Justice
Board (JJB) within 24 hours.
e The child may be sent to an Observation Home or placed
under the care of a fit person.
= Purpose: Protects the child from the harsh environment of police
lock-ups and ensures humane treatment.
2. Role of the Juvenile Justice Board (Section 11)
= Provision:
e The JJB assesses whether the child requires special care
and protection or further rehabilitation.
e It ensures that inquiries and proceedings are conducted
in a child-friendly manner.
= Objective: Focuses on understanding the child’s background and
circumstances rather than solely the alleged offence.
3. Bail for Children (Section 12)



Subject: BNSS 2023, JJ Act 2015, POCSO Act 2012 Legal Charcha
By Jigar Ashar, Student, HVPS College of Law

= Provision:
e A child in conflict with the law has the right to bail,
irrespective of the nature of the offence.
e Bail can only be denied if it is likely to:
o Endanger the child’s safety.
o Bring the child into contact with known criminals.
= Alternative: If bail is denied, the child may be sent to an
Observation Home or placed under a fit person.
4. Preliminary Assessment for Heinous Offences (Section 15)
= Applicability: For children aged 16-18 years accused of
committing heinous offences (punishable with 7 years or more
of imprisonment).
= Assessment Criteria: The JJB conducts a preliminary assessment
to determine:
e The child’s mental and physical capacity to commit the
offence.
e The child’s ability to understand the consequences of the
offence.
e The circumstances in which the offence was committed.
= Qutcome: Based on the assessment:
e The case is either retained by the JJB or transferred to the
Children'’s Court.
5. Inquiry by the Juvenile Justice Board (Sections 14 and 16)
= Section 14: Inquiry Process:
e The JJB conducts an inquiry into the offence.
¢ Inquiry must be completed within four months,
extendable by an additional two months under
exceptional circumstances.
= Section 16: Orders After Inquiry:
e Based on the inquiry, the JJB may:
e Aduvise the child to undergo counseling.
e Place the child in a Special Home for rehabilitation.
e Order community service or participation in skill
development programs.
= Prohibition: A child cannot be sentenced to death or life
imprisonment without the possibility of release.
6. Legal Aid and Representation (Section 13)
» Provision: The child has the right to free legal aid and
representation at every stage of the inquiry.
= Objective: Ensures that the child’s rights are protected during
legal proceedings.
7. Rehabilitation and Social Reintegration (Sections 18 to 21)
= Section 18: Rehabilitation Orders: The JJB may order
rehabilitation measures, including:
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e Sending the child to a Special Home.
e Placing the child under foster care or sponsorship
programs.

= Section 19: Post-Inquiry Placement: Children found guilty of
heinous offences and transferred to the Children’s Court may:

e Be placed in a Place of Safety until they reach 21 years of
age.

e After turning 21, the Children’s Court reviews their case to
decide further imprisonment or release.

= Section 20: Release and Monitoring: Children placed under care
are monitored to ensure proper reintegration into society.

= Section 21: Prohibition on Criminal Records

e Provision: No child in conflict with the law can be
subjected to a criminal record.
e Purpose: Protects the child’s future prospects and
prevents stigmatization.
8. Special Homes and Observation Homes (Sections 22 to 24)

= Observation Homes:

e Temporary shelters for children during the pendency of
inquiry.

e Provides basic amenities, counselling, and a safe
environment.

» Special Homes: Facilities for children found guilty of offences,
focusing on their rehabilitation through education, vocational
training, and psychological support.

9. Provisions for Repeated Offences (Section 25)

» Provision: Children committing repeated offences are given
additional rehabilitative measures rather than punitive actions.

» Objective: Ensures that repeat offenders are not labeled as
criminals but are provided opportunities for reform.

10. Termination of Proceedings (Section 26)

» Provision: The proceedings are terminated when:

e The child is rehabilitated and reintegrated into society.
e The prescribed period for institutional care ends.

Q. Explain Children Welfare Committee (Chapter V)

e The Child Welfare Committee (CWC), established under the Juvenile Justice
(Care and Protection of Children) Act, 2015, is a statutory body designed to
ensure the care, protection, and rehabilitation of children in need of care and
protection (CNCP).

e Chapter V outlines the composition, powers, and procedures of the CWC,
emphasizing a child-friendly and rehabilitative approach.

1. Constitution and Composition of the CWC (Section 27)
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» Establishment: The State Government is responsible for setting
up one or more CWCs in each district.

=  Composition:

e Chairperson: A qualified person experienced in child
welfare and protection.
e Four Other Members:
o At least one member must be a woman.
o Members must have expertise in areas like child
psychology, education, or child development.
= Tenure:
e Members serve for a term of three years.
e They are eligible for reappointment for a maximum of
two consecutive terms.

= Purpose: To provide a platform for addressing the needs of
children in distress through specialized care and protection
mechanisms.

2. Powers and Functions of the CWC (Section 28)
= Care and Protection of Children: The CWC decides on matters
related to children who:

e Are abandoned or orphaned.

e Are victims of abuse, exploitation, or neglect.

e Require care and protection due to various vulnerabilities.

= Decisions on Custody: The CWC can:

e Place children under foster care, sponsorship programs,
or adoption.

e Send children to Child Care Institutions (CCls) or Shelter
Homes.

* Inquiry and Rehabilitation:

e Conducts inquiries to determine the best course of action
for the child's welfare.

e Develops individualized rehabilitation and reintegration
plans.

= Monitoring and Oversight:

e Regularly monitors the well-being of children under
institutional care.
e Reviews care standards in Child Care Institutions.

= Recommendations: Recommends actions to the District Child
Protection Unit (DCPU) or other authorities for improving child
welfare mechanisms.

» Coordination: Coordinates with government and non-
governmental organizations to ensure effective implementation
of child protection programs.

3. Procedure Before the CWC (Section 29)
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* Production of Children: Any child in need of care and protection
(CNCP) must be produced before the CWC within 24 hours of
being found by:

e Police officers.
e Childline or non-governmental organizations (NGOs).
e Any individual or authority.

» Inquiry Process: The CWC conducts an inquiry into the child’s
situation by:

e Reviewing reports from Child Welfare Officers or
Probation Officers.

e Engaging with the child and family to understand their
background and needs.

» Decisions and Orders: After completing the inquiry, the CWC
may:

e Place the child in a fit institution, foster care, or under the
guardianship of a fit person.

e Recommend long-term rehabilitation measures, including
adoption or sponsorship.

= Timely Disposal of Cases: All cases must be disposed of within
four months, extendable by two months in special
circumstances.

4. Procedure for Appeal and Compliance (Section 30)

= Appeals: Any party aggrieved by the CWC's order may appeal to
the District Magistrate or the appropriate authority.

» Implementation and Follow-Up: The CWC ensures compliance
with its orders by:

e Liaising with relevant authorities.
e Conducting follow-up reviews to ensure the child’s well-
being.
o Key Features of the CWC:
1. Child-Centric Approach: Focuses on the welfare and best interests of
the child rather than punitive measures.
2. Rehabilitation and Reintegration: Provides a structured plan for the
child’s care, education, and overall development.
3. Inclusivity and Gender Sensitivity: Ensures representation and support
for vulnerable groups, including girls and marginalized communities.
4. Coordination and Monitoring: Works closely with other child protection
agencies to ensure comprehensive care.

Q. Procedure in Relation to Children in Need of Care and Protection? (Chapter VI)
e Chapter VI of the Juvenile Justice (Care and Protection of Children) Act, 2015,
outlines the procedure for addressing cases of Children in Need of Care and
Protection (CNCP).
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e These provisions aim to ensure that vulnerable children are identified,
protected, and rehabilitated in a safe and nurturing environment.
1. Production Before the Child Welfare Committee (Section 31)
= Whoisa CNCP?
e A child in need of care and protection includes:
Orphans or abandoned children.
Children subjected to abuse, neglect, or exploitation.
Missing or runaway children.
Children affected by natural disasters or conflict.
= Provision: Any CNCP must be produced before the Child Welfare
Committee (CWC) within 24 hours of being discovered by:
e Police officers.
e Childline representatives.
e Social workers, NGOs, or any individual.
= Objective: To immediately bring vulnerable children under the
protection of the legal framework.
2. Inquiry Process by the Child Welfare Committee (Section 32)
= |nitiation of Inquiry: Upon production, the CWC initiates an
inquiry to assess:
e The circumstances of the child.
e Their needs for care, protection, and rehabilitation.
= Sources of Information: The CWC relies on:
e Reports from Child Welfare Officers or Probation Officers.
e Testimonies from family, guardians, or other individuals
involved.
= Duration: The inquiry must be completed within four months.
»  Qutcome: The CWC formulates a care plan tailored to the child’s
specific needs.
3. Orders of the Child Welfare Committee (Section 33)
= Types of Orders: The CWC may pass the following orders:
e Place the child in a Fit Facility or under the care of a Fit
Person.
e Place the child in a Child Care Institution (CCl) for long-
term care and protection.
e Recommend rehabilitation through foster care,
sponsorship, or adoption.
= Purpose: Ensures that children are placed in environments
conducive to their safety and growth.
4. Children’s Homes and Rehabilitation (Section 34)
= Children's Homes: The State Government establishes Children’s
Homes to provide care, protection, and rehabilitation for CNCP.
e Services in Children’s Homes include:
o Basic necessities like food, shelter, and clothing.
o Educational and vocational training.
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o Counseling and psychological support.
= Monitoring: Regular inspections ensure compliance with care
standards.
5. Registration of Institutions Providing Care (Section 35)
= Mandatory Registration:
e Allinstitutions providing care to CNCP must be registered
under the JJ Act.
e Unregistered institutions are prohibited from functioning.
» Purpose: Ensures accountability and quality standards in child
care facilities.
6. Restoration of Children (Section 36)
= Restoration to Families: If found suitable, the CWC prioritizes
restoring children to their biological families or guardians.
= Restoration is undertaken only after:
e Thorough assessment of the family’'s capability to care for
the child.
e Ensuring the child’s safety and well-being.
» Follow-Up: Regular follow-up is conducted to monitor the child’s
reintegration.
7. Foster Care and Sponsorship (Section 37)
» Foster Care: Children may be placed under foster care with
families willing to provide temporary care and support.
» Criteria for Foster Parents:
e Must meet guidelines established by the State
Government.
e Undergo background verification and training.
= Sponsorship Programs: Financial support may be provided to
families or institutions caring for children in need.
8. Monitoring of Children (Section 38)
= Monitoring Mechanism: The CWC and the District Child
Protection Unit (DCPU) oversee the well-being of CNCP placed
under institutional or non-institutional care.
= Regular reports are submitted to ensure:
e Compliance with rehabilitation plans.
e Addressing any issues faced by the child.

Q. What is Rehabilitation and social re-integration? Explain in Detail (Chapter VII)

e Chapter VII of the Juvenile Justice (Care and Protection of Children) Act, 2015,
focuses on the rehabilitation and social reintegration of children in conflict
with the law (CCL) and children in need of care and protection (CNCP). It
emphasizes creating a supportive environment that fosters their growth and
reintegration into society as responsible individuals.

e Objectives of Rehabilitation and Social Re-Integration:

1. To provide a safe, secure, and nurturing environment for children.
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2. To enable children to regain their dignity and confidence.
3. To prepare children for reintegration into family and community life.
4. To focus on non-institutional and community-based approaches for
rehabilitation.
e Key Provisions for Rehabilitation and Social Re-Integration:
1. Section 39: Restoration of Children
= Provision:

e Restoration and protection of the child is the primary
objective of rehabilitation.

o Efforts are made to restore children to their families or
place them in alternative care, such as foster care or
adoption.

= Process:

e Restoration is undertaken after a thorough assessment of
the family’s ability to care for the child.

e Counseling and follow-up support are provided to ensure
successful reintegration.

2. Section 40: Rehabilitation and Social Re-Integration
» Provision: Rehabilitation programs focus on:

e Education and skill development.

e Counseling and psychological support.

e Vocational training for self-reliance.

e Social reintegration is facilitated through non-institutional
care options like foster care, adoption, and sponsorship
programs.

3. Section 41-45: Adoption
» Adoption is an essential tool for providing permanent families to
children deprived of parental care.
= Section 41: Empowers the Central Adoption Resource Authority
(CARA) to regulate and promote adoption.
= Section 42-44: Ensure transparency, legality, and the child’s
welfare in adoption processes.
= Section 45: Specifies adoption guidelines and ensures
compliance with national and international standards.
4. Section 46: Foster Care
* Provision:

e Foster care provides temporary family-based care for
children unable to live with their biological families.

e Foster families are selected based on guidelines
prescribed by the State Government.

» Purpose: Ensures that children receive the care and emotional
support of a family environment during their formative years.
5. Section 47-48: Sponsorship Programs
= Provision:
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e Financial support is provided to families, individuals, or
institutions caring for children in need.
e Focuses on preventing abandonment or
institutionalization of children due to financial constraints.
6. Section 49-50: Aftercare Programs
= Applicability: Designed for children leaving institutional care
after reaching 18 years of age.
= Features: Provides transitional support, including:
e Housing.
e Employment opportunities.
e Educational support and mentorship.
= Objective: Prepares children for independent living and prevents
recidivism or re-victimization.
7. Section 51: Linkages with Community Resources
= Provision: Rehabilitation programs emphasize community
participation and linkages with NGOs, self-help groups, and
government schemes.
= Objective: Encourages inclusive development and leverages
community resources for long-term sustainability.
8. Section 52: Counselling Services
= Provision: Counseling is provided to address psychological,
emotional, and social challenges faced by children.
= Scope: Includes individual, group, and family counseling.
= Purpose: Builds emotional resilience and helps children cope
with trauma and life challenges.
9. Section 53: Special Provisions for Children with Special Needs
= Provision: Children with disabilities, mental health conditions, or
severe trauma are provided additional care and rehabilitation
support.
= Objective: Ensures an inclusive approach to rehabilitation.
10. Section 54: Monitoring and Evaluation
= Provision: Rehabilitation programs and institutions are regularly
monitored to ensure compliance with care standards.
» Mechanism: Reports and audits are submitted to authorities like
the Child Welfare Committee (CWC) and Juvenile Justice Board
(JJB).
11. Section 55: Role of Non-Governmental Organizations (NGOs)
» Provision: Encourages active involvement of NGOs in
rehabilitation programs, including:
e Running Child Care Institutions (CCls).
e Providing counseling, education, and vocational training.
e Key Features of Rehabilitation and Social Re-Integration:
1. Non-Institutional Care Focus: Prioritizes family-based and community-
based care over institutionalization.
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2. Individualized Rehabilitation Plans: Tailored plans based on the child’s
age, background, and specific needs.

3. Education and Vocational Training: Prepares children for economic
independence and social reintegration.

4. Follow-Up and Monitoring: Ensures the continuity and effectiveness of
rehabilitation efforts.

e Importance of Rehabilitation and Social Re-Integration:

1. Protects Child Rights: Upholds the right to education, family, and a safe
environment.

2. Prevents Re-Victimization: Reduces the likelihood of children returning
to harmful environments or behaviors.

3. Promotes Holistic Development: Addresses physical, emotional, and
social needs comprehensively.

4. Ensures Social Inclusion: Helps children reintegrate into society as
responsible individuals.

e Examples of Application

1. Foster Care Success: A child rescued from an abusive household is
placed in foster care, where they receive emotional support and
education.

2. Adoption: An orphaned child is adopted through CARA, providing them
a permanent family and stability.

3. Aftercare Programs: A young adult leaving institutional care receives
housing support and vocational training to start a career.

Q. What is Adoption? Explain the Process, Methods and Provisions for Adoptions?
(Chapter VIII)

e Adoption under the Juvenile Justice (Care and Protection of Children) Act,
2015, is a legal process through which a child permanently becomes the lawful
child of adoptive parents, with all rights, privileges, and responsibilities akin to
biological parentage.

e Chapter VIl provides a comprehensive framework for adoption, ensuring the
welfare of the child while maintaining legal and procedural transparency.

1. Definition of Adoption (Section 56):

» Provision: Adoption is a process whereby the child is
permanently separated from biological parents and becomes the
lawful child of the adoptive parents.

» Objective: To ensure the welfare, security, and development of
children deprived of parental care.

2. Objectives of Adoption:

» To provide a permanent family to orphaned, abandoned, and
surrendered children.

= To ensure the child’s holistic development, including emotional,
physical, and psychological well-being.

= To uphold the child’s best interests, dignity, and rights.
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3. Process of Adoption:
= (Categories of Children Eligible for Adoption

Orphaned Children: Children whose parents are deceased
or have been declared legally incapable of caring for
them.

Abandoned Children: Children found without identifiable
parents or guardians.

Surrendered Children: Children relinquished by biological
parents due to physical, emotional, or social factors
beyond their control.

» Categories of Prospective Adoptive Parents (PAPs)

Eligibility (Section 57):

o PAPs must be physically, mentally, and financially
stable.

o Single or married individuals are eligible.

o There must be no conflict of interest regarding the
child’'s welfare.

o The age difference between the child and the
adoptive parents must conform to guidelines.

» Adoption Procedure

Registration: Prospective Adoptive Parents (PAPs) must
register with the Central Adoption Resource Authority
(CARA).
Home Study Report: A licensed adoption agency
conducts a thorough assessment of the PAPs, evaluating
their:

o Financial stability.

o Emotional readiness.

o Physical capacity to raise a child.
Referral of Child:

o Eligible children are matched with PAPs based on

preferences and the child’s needs.
o The PAPs are given the opportunity to meet the
child before proceeding.

Placement of Child: After mutual acceptance, the child is
placed with the PAPs for a pre-adoption foster care
period.
Legal Adoption Order: The adoption must be finalized
through an order by the Children’s Court or an equivalent
authority.
Follow-Up: Post-adoption follow-ups ensure the child’s
welfare and integration into the family.

4. Provisions and Methods of Adoption:
= Role of CARA (Sections 58-61)
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e Central Adoption Resource Authority (CARA): A statutory
body under the Ministry of Women and Child
Development that regulates adoptions.

e Responsibilities:

o Maintains a centralized database of children and
PAPs.
o Establishes guidelines for adoption.
Monitors compliance with national and
international adoption laws.
* Inter-Country Adoption (Section 59)

e Provision: Regulates adoption by Non-Resident Indians
(NRIs), Overseas Citizens of India (OCl), and foreigners.

e Process: PAPs must comply with CARA regulations and
the Hague Convention on Inter-Country Adoption.

= Special Needs Adoption (Section 60)

e Provision: Prioritizes adoption for children with special

needs, ensuring appropriate support and care from PAPs.
» Guidelines for Adoption by Relatives (Section 61)

e Provision: Adoption by relatives is simplified but must still
be formalized through legal procedures to ensure the
child’'s welfare.

= Adoption by Step-Parents (Section 62)

e Provision: Step-parents adopting their spouse’s child
must follow legal procedures to secure the child’s rights
and privileges.

5. Safeguards and Legal Provisions:
* Prohibition of Unauthorized Adoptions (Section 63)

e Provision: Adoption must be conducted through licensed
agencies or CARA-approved processes.

e Objective: Prevents illegal adoptions and trafficking.

» Confidentiality of Records (Section 64)

e Provision: Adoption records are kept confidential and can

only be accessed with court permission.
= Consent of the Child (Section 65)

e Provision: For children above 5 years of age, their consent
is required for adoption.

» Rights of the Adopted Child (Section 66)

e Provision: Adopted children have the same legal rights as
biological children, including inheritance.

» Registration of Adoption Orders (Section 67)

e Provision: All adoption orders must be registered with
CARA.

6. Non-Institutional Care Options:
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= Adoption is one of the several non-institutional care options,
including:
e Foster Care: Temporary family-based care.
e Sponsorship Programs: Financial assistance for biological
or adoptive families.
e Aftercare Programs: Support for children transitioning to
adulthood.
7. Importance of Adoption Provisions:

» Protects Child Rights: Ensures that children grow up in a family
environment with dignity and care.

» Legal and Procedural Safeguards: Promotes transparency and
prevents misuse or exploitation of children.

* Focus on Rehabilitation: Addresses the needs of orphaned,
abandoned, and surrendered children by providing a secure and
nurturing home.

* International Standards: Aligns with the Hague Convention,
emphasizing ethical and legal adoption practices.

Q. Other offences against Children? (Chapter IX)

e Chapter IX of the Juvenile Justice (Care and Protection of Children) Act, 2015,
outlines various offences against children and establishes stringent penalties
for those violating their rights. These provisions aim to protect children from
abuse, exploitation, neglect, and other forms of harm while ensuring
accountability.

e Key Offences and Provisions:

1. Prohibition of Publishing Identity of Children (Section 74)
= Provision:
e It is prohibited to publish or disclose the identity of
children involved in any case under the Act.
e Includes publication in any form (print, electronic, social
media).
» Penalty:
e Imprisonment: Up to 6 months.
e Fine: Up to %2,00,000, or both.
» Objective: Protects the privacy and dignity of children,
preventing stigma and trauma.
2. Exploitation of Child Employees (Section 75)
= Provision: Employing or using children for hazardous work,
forced labor, or any exploitative activity is prohibited.
» Penalty:
e Imprisonment: Up to 5 years.
e Fine: Up to %5,00,000.
» Purpose: Prevents economic exploitation and protects children’s
rights to education and development.
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3. Cruelty to Children (Section 75)
» Provision: Any person in charge of a child who subjects the child
to cruelty (physical, mental, or emotional) is punishable.
= Penalty:
e Imprisonment: Up to 3 years.
e Fine: Up to %1,00,000.
= Objective: Prevents mistreatment by guardians, caretakers, or
employers.
4. Sale and Procurement of Children for Any Purpose (Section 76)
» Provision: Selling or procuring children for illegal purposes such
as trafficking, begging, or forced labor is prohibited.
= Penalty:
e Imprisonment: Up to 5 years.
e Fine: Up to %5,00,000.
» Purpose: Protects children from trafficking and exploitation.
5. Use of Children for Begging (Section 77)
» Provision: Exploiting children for begging or engaging them in
any begging-related activity is an offence.
=  Penalty:
e Imprisonment: Up to 5 years.
e Fine: Up to %1,00,000.
= Objective: Addresses the exploitation of children by organized
begging syndicates.
6. Administering Narcotic Substances to Children (Section 78)
= Provision: Giving or administering intoxicating substances
(drugs, alcohol) to children is prohibited.
=  Penalty:
e Imprisonment: Up to 7 years.
e Fine: Up to %1,00,000.
= Objective: Prevents substance abuse and protects children’s
physical and mental health.
7. Exploitation of Children Through Media (Section 79)
» Provision: Using children for inappropriate or exploitative
content in media, advertisements, or performances is prohibited.
= Penalty:
e Imprisonment: Up to 6 months.
e Fine: Up to 5,00,000.
» Objective: Safeguards children from exploitation in the
entertainment and media industries.
8. Corporal Punishment (Section 80)
» Provision: Inflicting corporal punishment on children in child
care institutions is prohibited.
= Penalty:
e Imprisonment: Up to 6 months.
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e Fine: Up to 350,000, or both.
= Objective: Promotes non-violent disciplinary methods.
9. Kidnapping and Abduction of Children (Section 81)
= Provision: Kidnapping, abducting, or inducing children for illegal
purposes is an offence.
= Penalty:
e Imprisonment: Up to 7 years.
e Fine: As determined by the court.
» Purpose: Protects children from abduction and associated harms.
10. Adoption Without Following Legal Procedures (Section 82)
= Provision:
e Adoption must be conducted through authorized
agencies under the law.
e Unauthorized adoption is a punishable offence.
= Penalty:
e Imprisonment: Up to 3 years.
e Fine: Up to %1,00,000.
= Objective: Ensures transparency and prevents illegal adoptions.
11. Offences Committed by Juveniles (Section 83)
* Provision:
e Juveniles committing petty or serious offences are dealt
with through rehabilitative measures.
e Heinous offences may involve transfer to Children’s
Courts.
= Objective: Focuses on rehabilitation rather than punishment.
12. Exploitation of Child Labour (Section 84)
= Provision: Employing children in hazardous occupations or
industries is prohibited.
= Penalty: As per the Child Labour (Prohibition and Regulation)
Act, 1986.
» Objective: Ensures that children are not deprived of education or
subjected to exploitation.
13. False Complaints Against Children (Section 85)
= Provision: Filing false complaints or reports against children is a
punishable offence.
» Penalty:
e Imprisonment: Up to 6 months.
e Fine: Up to 50,000, or both.
= Objective: Protects children from malicious legal actions.
14. Violation of Child Welfare Committee (CWC) Orders (Section 86)
= Provision: Non-compliance with orders issued by the CWC is an
offence.
= Penalty:
e Imprisonment: Up to 1 year.
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e Fine: As determined by the court.
15. Abetment of Offences Against Children (Section 87)
» Provision: Abetting or aiding offences against children is
punishable with the same penalties as the principal offence.
= Objective: Deters accomplices and instigators.
16. Penalties for Repeated Offenders (Sections 88-89)
» Provision: Stricter penalties are imposed for repeat offenders,
including enhanced fines and longer imprisonment terms.

Q. Preliminary and General Principles of General Care and Protection of Children
(Chapter 1)

e The Protection of Children from Sexual Offences (POCSO) Act, 2012, is a
comprehensive law aimed at safeguarding children from sexual offences,
ensuring their physical and mental well-being, and providing a child-friendly
judicial process.

e Chapter | lays down the preliminary provisions and the framework that guides
the implementation of the Act.

e Objective of the POCSO Act: The Act aims to:

1. Protect children (individuals below 18 years) from sexual abuse,
exploitation, and pornography.

2. Establish effective mechanisms for the prevention, detection, and
prosecution of offences against children.

3. Ensure rehabilitation of victims through legal, medical, and
psychological support.

4. Create a child-friendly judicial system to minimize trauma during
proceedings.

e Applicability (Section 1)

1. Extent: The Act applies to the whole of India.

2. Commencement: It came into force on November 14, 2012.

e Definitions (Section 2) Key terms defined in the Act:

1. Child: Any person below the age of 18 years.

2. Penetrative Sexual Assault: An act involving penetration of the child'’s
body parts or use of objects for sexual purposes.

3. Sexual Assault: Non-penetrative acts involving physical contact without
consent for sexual gratification.

4. Sexual Harassment: Acts or gestures intended to sexually harass a child,
including verbal or non-verbal communication.

5. Child Pornography: Depiction of children engaged in explicit sexual
activities through photographs, videos, or other media.

6. Aggravated Offences: Sexual offences committed by persons in
positions of trust or authority (e.g., teachers, police, family members).

7. Special Court: A designated court established to handle cases under the
Act.



Subject: BNSS 2023, JJ Act 2015, POCSO Act 2012 Legal Charcha
By Jigar Ashar, Student, HVPS College of Law

e General Principles of Care and Protection: Although primarily focused on
sexual offences, the Act incorporates child-centric principles for care and
protection:

1. Best Interest of the Child: All actions and decisions should prioritize the
child’s well-being, dignity, and safety.

2. Non-Discrimination: Protects children irrespective of gender, caste,
religion, socioeconomic status, or disability.

3. Confidentiality: Mandates confidentiality of the child’s identity during
the trial process to prevent stigma and trauma.

4. Right to Participation: Ensures that the child’s views are considered
during the investigation and trial.

5. Right to Rehabilitation: Focuses on psychological, medical, and social
rehabilitation of the child victim.

6. Speedy Trial: Requires that investigations and trials are conducted
expeditiously to avoid prolonged trauma for the child.

7. Accountability: Imposes strict liability on individuals and institutions
responsible for the care and protection of children.

e Implementation Framework: The Act emphasizes the need for a supportive
ecosystem involving:

1. Special Courts: Child-friendly courts designed to minimize secondary
victimization.

2. Police and Investigative Officers: Required to handle cases sensitively
and in accordance with the child’s rights.

3. Child Welfare Committees: Responsible for the welfare and
rehabilitation of child victims.

e Purpose and Importance:

1. Legal Clarity: Establishes clear definitions and guidelines for offences
against children.

2. Holistic Protection: Balances punishment for offenders with care and
rehabilitation for victims.

3. Child-Centric Approach: Ensures that judicial processes are sensitive to
the child’s physical and emotional needs.

4. Alignment with International Standards: Upholds the principles of the
UN Convention on the Rights of the Child.

Q. Explain Sexual Offences against Children? (Chapter Il)

e Chapter Il of the Protection of Children from Sexual Offences (POCSO) Act,
2012, provides a detailed categorization of offences against children related to
sexual abuse.

e |t specifies the nature of offences, their definitions, and the punishments,
ensuring comprehensive protection for children against sexual exploitation
and harassment.

1. Penetrative Sexual Assault (Sections 3 to 6)
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= Definition (Section 3): A person is said to commit penetrative
sexual assault if they:
e Penetrate the vagina, anus, or urethra of a child with any
part of their body or an object.
e Manipulate any body part of the child to cause
penetration.
e Force a child to perform penetration on themselves or
another person.
= Punishment (Section 4):
» Imprisonment: Not less than 10 years, extendable to life
imprisonment.
» Fine: As decided by the court, payable to the victim.
= Aggravated Penetrative Sexual Assault (Section 5):
e Involves penetration under aggravated circumstances,
such as:
o By a person in a position of trust or authority (e.g.,
teacher, police officer, or family member).
o Causing grievous hurt, mental trauma, or injury to
the child.
o Assaulting a physically or mentally disabled child.
o Repeated offences.
= Punishment (Section 6):
e Imprisonment: Not less than 20 years, extendable to
death penalty in extreme cases.
e Fine: Mandatory to ensure the child’s rehabilitation.
2. Sexual Assault (Sections 7 to 8)
= Definition (Section 7): A person commits sexual assault if they:
e Touch the vagina, penis, anus, or breasts of a child with
sexual intent.
e Make the child touch their own or another person’s body
parts.
e Engage in any act with sexual intent that does not involve
penetration.
= Punishment (Section 8):
e Imprisonment: Not less than 3 years, extendable to 5
years.
e Fine: As imposed by the court.
3. Aggravated Sexual Assault (Sections 9 to 10)
= Definition (Section 9): Aggravated sexual assault occurs when
the offence is committed:
e By a person in authority or trust, such as a family member,
school staff, or government official.
e During communal or sectarian violence.
e Against a child with a physical or mental disability.
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e By arepeat offender.
= Punishment (Section 10):
e Imprisonment: Not less than 5 years, extendable to 7
years.
e Fine: As decided by the court.
4. Sexual Harassment of a Child (Sections 11 to 12)
= Definition (Section 11): A person commits sexual harassment if
they:
e Use sexually explicit language or gestures directed at a
child.
e Show a child pornography.
e Follow or stalk a child with sexual intent.
e Engage in verbal, physical, or non-verbal communication
of a sexual nature.
= Punishment (Section 12):
e Imprisonment: Up to 3 years.
e Fine: As imposed by the court.
5. Use of Children for Pornographic Purposes (Sections 13 to 14)
= Definition (Section 13):
e Using a child for creating, producing, or distributing
pornography.
¢ Involves inducing or coercing a child to engage in explicit
sexual activities to create visual or written content.
= Punishment (Section 14):
e For First Offence:
o Imprisonment: Up to 5 years.
o Fine: As decided by the court.
e For Second or Subsequent Offence:
o Imprisonment: Up to 7 years.
o Fine: As decided by the court.
e Key Features of Chapter I
1. Comprehensive Coverage: Categorizes offences into penetrative and
non-penetrative acts, ensuring no form of abuse goes unaddressed.
2. Focus on Aggravated Offences: Recognizes and penalizes abuse by
individuals in positions of trust, authority, or repeated offences.
3. Child-Centric Punishment: Imposes stringent penalties to deter
offences and ensures fines contribute to the child’s rehabilitation.
4. Inclusion of Non-Physical Acts: Includes offences like harassment and
exposure to pornography, expanding the scope of protection.

Q. Using Child for Pornographic Purposes and Punishment Therefor: (Chapter IIl)
e Chapter lll of the Protection of Children from Sexual Offences (POCSO) Act,
2012, addresses the offence of using children for pornographic purposes and
prescribes stringent penalties to deter such crimes.
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e It ensures the protection of children from exploitation in any form of media or
content production.
1. Use of Children for Pornographic Purposes (Section 13)
= Definition: A person commits an offence under this section if
they:

e Use or coerce a child to engage in explicit sexual
activities, whether real or simulated.

e Produce, create, distribute, or facilitate the creation of any
material depicting a child engaged in sexual acts.

e Induce a child to participate in any activity to create
sexually explicit content, including photographs, videos,
drawings, or written material.

=  Objective:

e To prevent the exploitation of children in the production
of pornographic material.

e To ensure that perpetrators are held accountable for
exploiting children in media, advertisements, or digital
content.

2. Punishment for Use of Children in Pornographic Material (Section 14)
= Penalties: The punishment varies depending on the nature of the
offence:

e First Offence:

o Imprisonment: Up to 5 years.
o Fine: As imposed by the court.
e Subsequent Offences:
o Imprisonment: Up to 7 years.
o Fine: As decided by the court.
= Aggravated Circumstances: When an additional offence (e.g.,
penetrative sexual assault) is committed while using a child for
pornographic purposes, the penalties are enhanced:

e For Penetrative Sexual Assault:

o Imprisonment: Not less than 10 years, extendable
to life imprisonment.
o Fine: As determined by the court.
e For Aggravated Penetrative Sexual Assault:
o Imprisonment: Not less than 20 years, extendable
to the death penalty.
o Fine: Must cover costs for the child’s rehabilitation
and welfare.
3. Storage or Possession of Pornographic Content Involving Children
(Section 15)
» Provision: Mere possession or storage of pornographic material
involving children is an offence unless the material was received:
e Without any involvement or solicitation.
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e With the intention to report or destroy it.
= Penalty:
e For Possession: Fine: Up to %5,000 for the first instance.
e For Failure to Report:
o Imprisonment: Up to 6 months.
o Fine: Up to 10,000 for repeated violations.
= Objective:
e Discourages the distribution and storage of child
pornographic material.
e Encourages individuals to report such content
immediately to authorities.

Q. Abetment of and Attempt to Commit an Offence? (Chapter IV)

e Chapter IV of the Protection of Children from Sexual Offences (POCSO) Act,
2012, addresses two critical aspects of offences related to children: abetment
and attempt.

e These provisions ensure that individuals who encourage or attempt to commit
sexual offences against children are held accountable, even if the offence is
not successfully completed.

1. Abetment of an Offence (Section 16)
= Definition: A person is said to abet an offence under the POCSO
Act if they:

e Instigate another person to commit an offence.

e Engage in a conspiracy to commit an offence.

¢ Intentionally aid another person in committing an
offence.

= Key Features:

e Covers both direct and indirect participation in the
offence.

e Includes individuals who may not have directly committed
the offence but facilitated or encouraged its commission.

= Examples:

e Providing a child’s location to a potential abuser.

e Assisting in creating an environment where the offence
can be committed.

2. Punishment for Abetment (Section 17)
= Penalty:

e The punishment for abetment is the same as the
punishment prescribed for the offence itself.

e If the act abetted results in an aggravated offence (e.g.,
aggravated sexual assault), the penalty reflects the
severity of the abetted act.

=  Objective:
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e To deter individuals from enabling or facilitating offences
against children.

e Ensures that accomplices face consequences equivalent
to the main offender.

3. Attempt to Commit an Offence (Section 18)
= Definition: A person attempts to commit an offence if they:

e Engage in any act that demonstrates their intention to
commit an offence under the Act but fail to complete the
act due to:

e Intervention by law enforcement.

e Circumstantial failure.

= Examples:

e Trying to lure a child into a secluded area with the intent
to commit sexual assault but being interrupted.

e Initiating the production of child pornography but being
apprehended before completing it.

4. Punishment for Attempt (Section 18)
= Penalty: The punishment for an attempt to commit an offence is:

e Half of the maximum term of imprisonment prescribed
for the offence.

e Fine, as determined by the court.

= Aggravated Offences: If the attempt involves aggravating
circumstances (e.g., an authority figure as the offender), the
punishment reflects the enhanced severity.
5. Key Principles in Abetment and Attempt
* Intent is Sufficient: Criminal liability arises from the intent and
actions demonstrating an attempt or abetment, even if the
offence is not completed.
» Proactive Deterrence: The provisions aim to prevent offences at
an early stage by penalizing preparatory and facilitative actions.
» Accountability for Conspirators: Includes individuals who
indirectly contribute to the commission of offences.
6. Legal Importance of Chapter IV
» Deters Collusion: Prevents groups or individuals from aiding or
conspiring to harm children.
» Prevention-Oriented: Focuses on stopping offences before they
occur, protecting children from potential harm.
» Broad Scope: Includes both direct actions and indirect
facilitation or encouragement.

Q. Procedure for reporting of cases? (Chapter V)
e Chapter V of the Protection of Children from Sexual Offences (POCSO) Act,
2012, establishes a comprehensive framework for the mandatory reporting,
registration, and handling of sexual offences against children.
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e It aims to ensure prompt action and protection of children while safeguarding
their identity and dignity.
1. Mandatory Reporting of Offences (Section 19)

= Provision:

» Obligation to Report: Any person who has knowledge of a sexual
offence being committed or likely to be committed against a
child must report it to:

e The Special Juvenile Police Unit (SJPU).
e The local police station.

» Role of Authorities: The police or SJPU must record the
complaint, even if given orally, and reduce it to writing.

= Responsibility of Institutions: Heads of institutions (e.g., schools,
hospitals, NGOs) are required to report offences occurring within
their premises.

» Failure to Report: Failure to report is punishable under Section
21.

» Objective: Ensures proactive involvement of individuals and
institutions in protecting children and initiating legal action
against offenders.

2. Procedure After Reporting (Section 19)

= Action by Police/SJPU:

e Registration of FIR: Upon receiving the complaint, the
police must register a First Information Report (FIR).

* Immediate Protection: Steps must be taken to ensure the safety
of the child, including:

e Referring the child to a hospital for medical examination.
e Producing the child before the Child Welfare Committee
(CWC) within 24 hours.

* Informing Legal Guardians: The child’s parents or guardians
must be informed immediately.

= Objective: Ensures timely and appropriate action to protect the
child and gather evidence.

3. Confidentiality of Identity (Section 19(6))

= Provision: The identity of the child victim, their family, or any

witnesses must not be disclosed in:
e Media reports.
e Court documents accessible to the public.

= Objective: Prevents stigma, secondary victimization, and invasion
of the child’s privacy.

4. Recording of Statement (Section 20): Key Provisions:

= Child-Friendly Process: Statements must be recorded in the
child’s language and presence of a parent or trusted guardian.

= Avoiding Trauma: Police officers must wear civilian clothing and
record statements in a neutral, safe space.
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= Use of Technology: Video recordings may be used to ensure
accuracy and avoid repeated questioning of the child.
5. Reporting by Media (Section 21)
* Provision: Media must adhere to strict confidentiality rules when
reporting cases under the POCSO Act.
* Penalty for Violation:
e Imprisonment: Up to 6 months.
e Fine: As determined by the court.
» Objective: Prevents sensationalism or exploitation of the child’s
situation.
6. Punishment for Failure to Report (Section 21): Provision:
= Individuals: Any person who fails to report an offence is
punishable with:
e Imprisonment: Up to 6 months.
e Fine: As imposed by the court.
» |nstitutional Heads: Failure to report offences within institutional
premises may lead to stricter penalties.
7. False Complaints or False Information (Section 22) Provision:
» Filing false complaints or providing false information regarding
offences under the Act is punishable:
e Byan Adult:
o Imprisonment: Up to 6 months.
o Fine: Up to X10,000.
e By a Child:
o No punishment is imposed to avoid further
victimization of the child.
» Objective: Prevents misuse of the Act while maintaining
sensitivity toward children.

Q. Procedures for Recording Statement of the Child? (Chapter VI)

e Chapter VI of the Protection of Children from Sexual Offences (POCSO) Act,
2012, establishes detailed procedures to ensure that the statement of a child
victim is recorded in a sensitive, child-friendly manner.

e These provisions aim to reduce trauma, safeguard the child’s dignity, and
uphold their rights throughout the judicial process.

1. Recording of Statement by the Police or Magistrate (Section 24):
Provisions:
= Child-Friendly Environment:

e Statements must be recorded in a safe and comfortable
environment.

e Police officers should wear civilian clothes, and the
recording must be conducted in plain, non-threatening
settings.
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= Gender Sensitivity: The statement should ideally be recorded by
a woman police officer or a woman Magistrate, especially in
cases involving sexual offences.

= Avoiding Re-Traumatization:

e The child must not be made to repeat their statement
unnecessarily.

e Use of video recording is encouraged to avoid multiple
interrogations.

» Language and Understanding: The statement must be recorded
in the child’s language, ensuring the child fully understands the
questions and proceedings.

2. Recording Statement at the Residence or Preferred Place (Section
25): Provisions:

= Location Preference:

e The child's statement can be recorded at their residence
or any other location of their choice.

e This provision ensures that the child feels secure and at
ease while recounting the incident.

» Presence of Trusted Individuals: The child can choose to have a
parent, guardian, or a trusted individual present during the
recording.

» Avoiding Unnecessary Exposure: The number of people present
during the recording must be minimized to avoid discomfort for
the child.

3. Medical Examination of the Child (Section 27): Provisions:

* Timing of Examination: Medical examination must be conducted
within 24 hours of the reporting of the offence.

* Presence of a Trusted Individual: During the examination, the
child is entitled to have a parent, guardian, or any trusted
individual present.

= Gender Sensitivity: For girls, the medical examination must be
conducted by a woman doctor.

= Objective: Ensures that medical evidence is collected while
minimizing psychological trauma to the child.

4. Recording Statement Before the Magistrate (Section 26):
Provisions:

= Child-Friendly Approach: The Magistrate must ensure that the
child is at ease during the recording of their statement.

» Use of Technology: Statements may be recorded via video
conferencing or other electronic means to avoid physical travel
or direct confrontation with the accused.

» Presence of Legal Support: The child is entitled to legal aid or
representation during the process.
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» Avoiding Leading Questions: The child must not be subjected to
leading or suggestive questioning that could influence their
statement.

5. Special Provisions to Protect the Child’s Identity and Dignity

» Confidentiality (Section 23): The identity of the child must not be
disclosed at any stage of the investigation or trial.

= No Direct Interaction with Accused: The child must not come in
direct contact with the accused during the recording of their
statement or any other proceedings.

Q. Special Courts under the POCSO Act, 2012? (Chapter VII)

e Chapter VII of the Protection of Children from Sexual Offences (POCSO) Act,
2012, establishes Special Courts to ensure the swift and child-friendly trial of
sexual offences against children.

e These courts are specifically designed to handle POCSO cases with sensitivity,
prioritizing the child’'s welfare and minimizing trauma during legal
proceedings.

1. Establishment of Special Courts (Section 28)

» Provision: State Governments must designate:

e Sessions Courts as Special Courts to try offences under
the POCSO Act.

e In areas without an existing Sessions Court, a new Special
Court may be established.

» Objective:

e To expedite the trial of cases involving sexual offences
against children.
e To provide a child-friendly judicial process.
2. Appointment of Special Public Prosecutors (Section 32)

= Provision:

e Special Public Prosecutors (SPPs) are appointed to handle
cases exclusively under the POCSO Act.

e These prosecutors must have adequate knowledge and
experience in handling sensitive cases involving children.

» Objective: Ensures effective and specialized legal representation
during prosecution.

3. Jurisdiction of Special Courts (Section 29)

= Exclusive Jurisdiction: Special Courts have the exclusive authority
to try offences under the POCSO Act, ensuring focused and
specialized adjudication.

* Presumption of Guilt: The Act presumes the guilt of the accused
in specific cases unless proven otherwise, shifting the burden of
proof to the defence.

4. Child-Friendly Procedures (Sections 33 to 36)
= Key Provisions: Direct Interaction Avoidance:
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e The child must not see the accused during the trial,
achieved through:
o Screens or curtains.
o Video conferencing.

= Child’s Statement and Evidence:

e The child’'s statement is recorded under Section 25 (by a
Magistrate) and treated as evidence during the trial.

e Cross-examination is conducted in a non-intimidating
manner.

= Support Persons: The court may allow a trusted individual or
guardian to accompany the child throughout the proceedings.

* In-Camera Trials (Section 37): All proceedings are conducted in
private to protect the child’s identity and dignity.

»= Language and Communication:

e The child’s testimony is recorded in their language or a
language they fully understand.
e Interpreters or translators are provided if required.

= Timely Completion of Trials (Section 35): Trials must be

completed within one year from the date of cognizance.
5. Functions of Special Courts

» Protection of the Child: Ensures a non-threatening environment
for the child throughout the trial.

» Fair and Speedy Trial: Expedited handling of cases minimizes the
duration of trauma for the child.

» Coordination with Other Agencies: Works with Child Welfare
Committees (CWCs), police, and medical professionals to ensure
holistic support for the child.

6. Special Measures for Child Victims

» Support for Vulnerable Children: Children with disabilities or
special needs are provided additional support during
proceedings.

» Confidentiality: The child’s identity is protected at all stages of
the investigation and trial.

» Prohibition of Aggressive Questioning: Cross-examinations must
be conducted with sensitivity to avoid intimidating or
traumatizing the child.

7. Importance of Special Courts

= Child-Friendly Environment: Ensures that children are not further
victimized during the judicial process.

= Efficient Justice Delivery: Reduces delays in trials, ensuring swift
justice for victims.

* Focused Expertise: Dedicated courts and prosecutors improve
the quality of adjudication.
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Safeguards Dignity and Privacy: In-camera trials and
confidentiality provisions uphold the child’s dignity.

Q. Procedure and Powers of Special Courts and Recording of Evidence?

(Chapter VIII)

e Chapter VIl of the Protection of Children from Sexual Offences (POCSO) Act,
2012, outlines the procedure and powers of Special Courts and the framework
for recording the evidence of child victims.

e The chapter ensures that cases are handled efficiently, with sensitivity to the
child’s needs and rights, while safeguarding the principles of fair trial and

justice.

1. Procedure for Conducting Trials in Special Courts: Child-Friendly
Trial (Section 33) Key Provisions:

Minimized Trauma: The Special Court must conduct the trial in a
child-sensitive manner to avoid causing further trauma.
Examination of the Child: Direct contact between the child and
the accused is avoided using protective measures such as:

e Screens, curtains, or video conferencing.
Support Persons: The child may be accompanied by a parent,
guardian, or trusted individual during the trial for emotional
support.
Prohibition of Aggressive Questioning: The court must ensure
that the child is not subjected to harsh cross-examination or
intimidating questions.
Use of Interpreters: If the child does not understand the court's
language, interpreters or translators must be provided.
In-Camera Proceedings: All trials are conducted in private to
maintain confidentiality and protect the dignity of the child.

2. Recording of Evidence (Section 36): Key Provisions:

Language and Understanding: Evidence is recorded in the
language of the child or a language they fully understand.
Comfortable Environment: Statements and evidence are
recorded in a neutral, non-threatening setting to ensure the
child’s comfort.

Use of Video Recording: Video recording of statements is
encouraged to avoid the need for repetitive questioning.
Exclusion of Accused: The accused is placed in a separate area or
connected via video conferencing to ensure the child feels safe
during testimony.

Protection of Identity: The child’s identity and personal details
are protected throughout the trial.

3. Powers of Special Courts

Summoning Witnesses and Documents (Section 33(4)): The
Special Court has the authority to summon witnesses, examine
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them, and demand the production of documents essential to the
case.
= Child-Centric Powers:

e Relaxing Evidence Rules: The court can allow informal
procedures to encourage the child to speak freely.

e Taking Suo Motu Action: Special Courts can take action
independently if they observe that the child’s rights are
being violated during proceedings.

» Order for Compensation (Section 33(8)): The Special Court may
direct payment of compensation to the child victim for:

e Medical expenses.

e Loss of educational opportunities.

e Rehabilitation costs.

4. Timeline for Completion of Trial (Section 35): Key Provisions:
» Timely Disposal: Trials must be completed within one year from
the date of cognizance.
= Reasons for Delays: If delays occur, the court must record the
reasons in writing.
= Objective: Ensures timely justice and reduces prolonged trauma
for the child.
5. Assistance to the Child During the Trial (Section 38): Provisions:
= Appointment of Support Person: The child or their family can
request the appointment of a support person to help the child
navigate legal proceedings.
» Role of Support Person: Acts as a bridge between the child and
the legal system, providing emotional and procedural support.
» Legal Representation: The child is entitled to free legal aid under
Section 40.
6. Safeguards for the Child’s Rights
= Confidentiality: Section 37 prohibits the publication of any
material that reveals the identity of the child.
= Special Attention to Vulnerable Children: Additional care is taken
for children with disabilities or special needs.
* Prohibition of Repeated Questioning: To avoid re-
traumatization, statements are recorded once and treated as
final.

Q. Miscellaneous Provision under the POCSO Act, 2012? (Chapter IX)

e Chapter IX of the Protection of Children from Sexual Offences (POCSO) Act,
2012, contains miscellaneous provisions to ensure the effective
implementation of the Act.

e These provisions focus on child counselling, assistance, monitoring, and the
responsibility of governments and institutions to safeguard children’s rights.

1. Counselling and Assistance for Child Victims (Section 39):
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= Provision: The State Government must provide access to:

e Counselling services for child victims.

e Rehabilitation programs to ensure their emotional,
physical, and psychological recovery.

= Key Features:

e Professional Counsellors: Counselling is conducted by
trained professionals specializing in child psychology.

e Focus on Rehabilitation: Programs aim to reintegrate the
child into society with dignity and confidence.

= Objective: To ensure the holistic recovery of child victims from
the trauma of abuse.
2. Guidelines for Media (Section 23 and Section 40)
= Provision:

e Media reporting on POCSO cases must ensure the child'’s
identity is not disclosed.

e Prohibition extends to names, addresses, photographs, or
any other identifying details.

= Penalty for Violation:
e Imprisonment: Up to 6 months.
e Fine: As determined by the court.
= Objective: Protects the child’s privacy and prevents social stigma.
3. Monitoring and Supervision (Section 40)
= Provision:

e The National and State Commissions for Protection of
Child Rights (NCPCR/SCPCR) are tasked with:

e Monitoring the implementation of the Act.

e Reviewing procedures and policies to ensure compliance.

= Objective: Promotes accountability and strengthens the
enforcement of child protection mechanisms.
4. Responsibility of Central and State Governments (Sections 43 to
45)
= Provisions:

e Awareness and Sensitization: Governments must take
steps to spread awareness about child rights and the
provisions of the Act.

e Training Programs: Regular training must be conducted
for:

o Police officers.
o Public prosecutors.
o Judicial officers.

e Reporting Framework: Governments must ensure timely
and transparent reporting of cases under the Act.

» Objective: Builds a robust ecosystem for protecting children and
prosecuting offenders.
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5. Compensation for Child Victims (Section 42A)

= Provision:
e Courts can direct compensation to be paid to child
victims for:

e Medical expenses.
e Loss of education.
e Rehabilitation costs.
= Objective: Ensures the child’s immediate and long-term needs
are met.
6. Overriding Effect of the Act (Section 42A)
» Provision: If there is any inconsistency between the POCSO Act
and other laws, the provisions of the POCSO Act will prevail.
= Objective: Ensures the Act’s primacy in matters related to child
sexual offences.
7. Non-Retroactivity (Section 43A)
= Provision: The Act does not apply retrospectively to offences
committed before its enforcement on November 14, 2012.
8. Annual Reporting (Section 44)
=  Provision: The NCPCR and SCPCR must:
e Prepare annual reports on the implementation of the Act.
e Highlight gaps in enforcement and recommend
improvements.
» Objective: Facilitates continuous review and improvement of
child protection mechanisms.
9. Powers to Make Rules (Section 45)
» Provision: The Central Government has the authority to:
e Frame rules for the implementation of the Act.
e Amend procedures for reporting, investigation, and trial.
= Objective: Ensures the Act remains adaptive to emerging
challenges and needs.
10.Protection for Actions Taken in Good Faith (Section 46)
* Provision: No legal proceedings can be initiated against
individuals acting in good faith under the provisions of the Act.
= Objective: Encourages stakeholders to actively participate in
enforcing the Act without fear of legal repercussions.



